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On March 20, 1998, the Board received Mr. Hardiman's March 17, 1998, Request for Rehearing of 

the Board's March 4, 1998, decision denying Ms. Bennett's appeal. 

A party requesting rehearing must set forth fully every ground upon which it is claimed that the 

decision or order relied upon is &ther unlawful or unreasonable. If, in the Board's opinion, good 

/ ) cause is established therein, it may grant the request. Having reviewed the appellant's Request in 
\..... 

conjunction with the Board's decision in t h s  matter, the Board voted unanimously to deny the 

request. 

As set forth in its original decision, Ms. Bennett claimed to have first noticed the disparity in her 

salary in July of 1995. She failed to take action to appeal that alleged disparity until June 21, 1996. 

Mr. Hardiman failed to offer evidence or argument to persuade the Board that an appeal filed more 

than 11 months after the alleged discovery should be deemed timely filed under the provisions of 

RSA 21-I:58. Therefore, the Board voted to affirm its decision to dismiss the appeal as untimely. 

As set forth in its original decision, the Board found that the Department of Health and Human 

Services and the Division of Personnel calculated Ms. Bennett's promotions and annual salary 

increments in compliance with the applicable administrative rules. Absent evidence or argument to 

the contrary, the Board voted to affirm its finding that the appeal should be denied on the merits. 
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Therefore, for the reasons set forth above, the Board voted unanimously to deny Ms. Bennett's 
/'7 
i request for rehearing. I 

I 
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The New Hampshire Personnel Appeals Board (Bennett, Rule and Barry) met on Wednesday, July 9, 

1997, under the authority of RSA 21-I:58, to hear the appeal of Kristina M. Bennett, an employee of the 

Department of Health and Human Services. Ms. Bennett was represented at the hearing by SEA Field 

Representative Margo Steeves. Sandra Platt appeared on behalf of the Department of Health and 

Human Services. 

f-' 
\- - 

Ms. Platt argued that the instant appeal should be dismissed as untimely. In support of her Motion, Ms. 

Platt argued that in the appellant's June 2 1, 1996, letter to Commissioner Morton, she claimed to have 

discovered in July of 1995, that she was being compensated at one step below that of a co-worker who 

had been hired the same week that the appellant was hired. She argued that the actual action under 

appeal was the assignment of a step within the appellant's salary grade in December of 1992, and that 

an appeal filed some three and a half years later should not be considered timely. Ms. Steeves argued 

that every time Ms. Bennett received her paycheck, a new "action" occurred from which a timely 

appeal could arise. She also argued that whether or not the appeal was timely, Ms. Bennett had been 

the victim of an unfair rule, and the Board should act to correct an inequitable situation wherein Ms. 

Bennett was being compensated at one step lower in her salary grade than those hired after her. The 

Board took the motion under advisement and heard oral argument and offers of proof on the merits of 

Ms. Bennett's appeal. 
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> Ms. Steeves argued that when the Personnel Rules were amended in April, 1992, they corrected the 

inequities that occurred under the former Rules. She argued that the Board should adjust Ms. Bennett's 

salary retroactive to December, 1992, to bring her salary in line with those who were hired later in the 

same month in which Ms. Bennett was hired. 

Ms. Platt argued that the Department had calculated Ms. Bennett's salary increments and promotional 

increases in accordance with the Rules of the Division of Personnel that were in effect at the time. She 

argued that if the Board were to find on the appellant's behalf and make an adjustment for Ms. Bennett, 

there were undoubtedly thousands of other employees who would argue that they were also entitled to a 

retroactive adjustment. 

Findings of Fact 

1. December 2, 1991, Ms. Bennett was hired as a Child Protective Service Worker Trainee. 

2. Judith Richards, a co-worker of Ms. Bennett's, was hired on December 6, 1991 as a Child 

Protective Service Worker Trainee. 

3. Former Per 304.04 (d)(l) of the Rules of the Division of Personnel which provided that, "The 

effective date of an annual increase shall be the first of the month following the anniversary date of 

entrance or re-entrance into the state classified service for all employees not in the said service as of 

June 30, 1950. (1) Employees hired on the first work day of the month will be eligible for annual 

increments the first day of the same month a year later. However, should an employee be hired on 

any other day in the month he must wait a year to the first of the next month before receiving his 

increment." 

4. In accordance with former Per 304.04 (d) of the Rules of the Division of Personnel, Ms. Bennett's 

annual increment date was established as December lst, and Ms. Richards' increment date was 

established as January 1 st. 

5. Ms. Bennett received an annual salary increment on December 1, 1992, to salary grade 15 step 1. 

She was promoted to CPSW I on December 2, 1992. In accordance with the Rules, her salary was 

increased on promotion to salary grade 17, step 0. 

6. Ms. Richards was promoted to CPSW I, salary grade 17 step 0 on her anniversary date, December 6, 

1992. Because her increment date had been established as January lst, she was eligible for a salary 

r; increment to salary grade 17 step 1. 
\ /' 
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7. Through a series of promotions and salary increments, Ms. Richards had attained salary grade 19, 

step 2 on January 1, 1995, whereas Ms. Bennett had to wait until December 2, 1995, to reach the 

I same grade and step. 

Rulings of Law 

I A. Former Per 304.01 (d) of the Rules of the Division of Personnel provided that, "When a qualified 

I employee is promoted, he shall be placed at the lowest step in the new class that will provide an 

~ increase of at least the equivalent of one annual increment in his former class." 

, B. Former Per 304.01 (d)(l) provided that, "If an increment precedes a prolnotion date and both dates 

fall within the same pay period, the increment will be based on the old rate and the promotion on 

the new rate following increment." 

C. Former Per 304.01 (d)(2) provided that, "If an increment and promotion fall on the same date, the 

incumbent will receive only the basic raise authorized under promotion procedure." 

D. Effective April 27, 1992, the Personnel Rules were amended to provide that, "When a promotion 

and an increment fall within the same pay period, the rate of pay shall be established by first 

/-' 
1 I 

granting the increment in the former salary grade and then establishing the promotional rate of pay 

pursuant to Per 901.08(a)." [Per 901.08 (c)] 

Decision and Order 

Ms. Bennett claimed to have first noticed the disparity in her salary in July of 1995. Even if the Board 

were to treat that as the date of the action giving rise to the appeal, the appellant took no action to 

address her concerns until nearly seven months later when Mr. Hardiinan first made inquiries of the 

Depa

r

tment of Health and Human Services and the Division of Personnel on Ms. Bennett's behalf. Ms. 

Bennett's June 21, 1996, letter to Commissioner Morton can not be considered a timely appeal of the 

problem she says she discovered in July, 1995. The Board also has repeatedly rejected the appellant's 

argument that each and every pay day constitutes a new action which may give rise to a timely appeal. 

Therefore, on the evidence, argument and offers of proof, the Board voted to dismiss Ms. Bennett's 

appeal as untimely. 

Were the appeal timely, the Board would deny it on the merits. The Department of Health and Human 

i; Services and the Division of Personnel calculated Ms. Bennett's promotions and annual salary 
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I / >  
increments in compliance with the then effective Rules of the Division of Personnel. While the Board 

is sympathetic to Ms. Bennett's complaint that she is receiving a smaller salary for persons hired after 

her into the same classification, the Board does not believe that making an adjustment to increase her 

salary represents an equitable solution. Ms. Steeves argued that when the current Per 901.08 was 

adopted, the State corrected a problem that existed under the forlner Per 304 of the Rules. The Board 

has no authority to order the Director to lnalte retroactive salary adjustments simply because a current 

rule appears to be more equitable than a forlner rule. However, if the Board had the authority to order 

such retroactive application of a rule, then under the current Per 901.08 of the Rules of the Division of ~ Personnel, the salaries of those individuals Ms. Bennett used to illustrate her dispute would have to be. 
I 
I reduced while Ms. Bennett's own salary would remain unchanged. 
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