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The New Hampshire P e r s o n n e l  Appeals Board ( B e n n e t t ,  Johnson and Rule )  met 
Wednesday, January 8, 1992,  t o  c o n s i d e r  t h e  a p p e l l a n t ' s  Motion f o r  
R e c o n s i d e r a t i o n  i n  t h e  above- captioned appea l .  The Board, i n  i t s  d e c i s i o n  
d a t e d  October 11, 1991,  den ied  t h e  a p p e l l a n t ' s  P e t i t i o n  f o r  D e c l a r a t o r y  

- Rul ing ,  f i n d i n g  t h a t  t h e  proposed r u l i n g  a c t u a l l y  c o n s t i t u t e d  a r e q u e s t  f o r  :a ru lemaking on m a t t e r s  beyond t h e  Board ' s  j u r i s d i c t i o n .  

I n  s u p p o r t  of  h e r  Motion, t h e  a p p e l l a n t  s t a t e d  t h e  f o l l o w i n g :  

"... RSA 21-I:46(V) g i v e s  t h e  Board t h e  a u t h o r i t y  t o  a d v i s e  t h e  D i r e c t o r  of  
t h e  D i v i s i o n  of  Pe rsonne l  w i t h  r e g a r d  t o  a l l  e x i s t i n g  r u l e s  o f  t h e  
Div i s ion .  We p e t i t i o n  t h e  Board t o  t a k e  under  c o n s i d e r a t i o n  t h e  l a c k  o f  
c o n s i s t e n c y  i n  a p p l y i n g  P e r  307.08 o f  t h e  R u l e s  o f  t h e  D i v i s i o n  o f  
P e r s o n n e l ,  and a d v i s e  t h e  D i r e c t o r  t o  i n t e r p r e t  i t  e v e n l y ,  t h u s  making a 
change t o  P e r  307.08.'' 

The a p p e l l a n t  a rgued  t h a t  i t  h a s  been t h e  p a s t  p r a c t i c e  f o r  a g e n c i e s  t o  g r a n t  
c i v i l  l e a v e  f o r  h e a r i n g s ,  and t h a t  t h e  s t a t e  does  n o t  r e q u i r e  employees who 
a t t e n d  h e a r i n g s  on t h e  agency ' s  b e h a l f  t o  u s e  a n n u a l  l e a v e .  

The a p p e l l a n t  a sked  t h a t  t h e  Board a d v i s e  t h e  D i r e c t o r  t o  a p p l y  P e r  307.08 
e v e n l y  by a l lowing  employees t o  u s e  c i v i l  l e a v e  when t h e y  a t t e n d  h e a r i n g s ,  
whether  they  appear  on beha l f  of  t h e  S t a t e  o r  on t h e i r  own b e h a l f .  The 
a p p e l l a n t  f u r t h e r  a sked  t h a t  t h e  Board o r d e r  r e i n s t a t e m e n t  o f  8 h o u r s  o f  
a n n u a l  l e a v e  Ms. Blake u t i l i z e d  f o r  t h e  purposes  o f  a t t e n d i n g  h e r  Workers1 

Compensation hea r ing .  

The Board voted unanimously t o  a f f i r m  i t s  d e c i s i o n  o f  October 11, 1991,  and t o  
deny t h e  a p p e l l a n t ' s  Motion f o r  R e c o n s i d e r a t i o n  f o r  t h e  f o l l o w i n g  r e a s o n s :  
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1. The appellant has offered no evidence t h a t  "past pract ice n involved 
allowing employees t o  u t i l i z e  c i v i l  leave for  the  purpose of attending 
Workerls Campensation hearings when such hearings a r e  convened a t  t h e i r  
request. 

2. An employee cal led t o  t e s t i f y  on behalf of an agency does so a s  a work 
assignment and presumably has no personal o r  vested i n t e r e s t  i n  the 
outcme of such hearing. Requiring tha t  employee t o  use annual leave t o  
perform a work assignment would be a violat ion of the Personnel Rules and 
the Collective Bargaining Agreement. 

3. In requesting tha t  the Director be advised t o  allow employees t o  u t i l i z e  
c i v i l  leave f o r  purposes other than those c lear ly  defined by Per 308.05, 
the appellant has asked the Board t o  d i r e c t  the Division of Personnel t o  
v io la te  its own rules .  

Accordingly, the Board voted t o  deny the appel lant ' s  Motion fo r  
Reconsideration, and t o  affirm its decision of Wtober 11, 1991, denying the 

- Pet i t ion f o r  Declaratory Ruling. 
i 
L d  THE PERSONNEL APPEALS BOARD 

1 0  
Lisa A. Rule 

cc: Virginia A. Vogel, Director of Personnel 
Margo Hurley, SEA Field Representative 
Sandra Knapp, Superintendent, Glencliff Home fo r  the Elderly 
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Response t o  Appellant's Pe t i t ion  f o r  Declaratory Ruling 

The New Hampshire Personnel Appeals Board (Bennett, Johnson and R u l e )  met 
October 9, 1991, t o  review the pe t i t ion  f o r  declaratory ru l ing  f i l e d  by SEA 
Field Representative Margo Hurley on April 24, 1991, on behalf of Ruth Blake, 
an employee of t h e  Glencliff Home f o r  the Elderly. 

i- 
M s .  Hurley, on behalf of M s .  Blake, argued tha t  the appellant should no t  have 
been required t o  use her own accumulated leave time i n  order t o  attend her own 

C hearing on a Workers' Compensation claim. In  support of tha t  posit ion,  M s .  
Hurley argued, in par t ,  t ha t  "Ms. Blake was only a t  the hearing because of a 
condition a r i s ing  from her employment ..." 
Per 307.08 of the Rules  of the Division of Personnel states. :  

"An employee sha l l  be given time off without loss  of pay o r  annual leave 
when performing jury duty, when subpoenaed t o  appear before a court ,  
public body, o r  commission, and may be given time off with the appointing 
authority 's  permission f o r  the purpose of taking department of personnel 
examinations or t o  attend a leg is la t ive  hearing." 

M s .  Hurley suggested a "Draft of Proposed Rulen which would include time off 
without loss  of pay o r  annual leave "...when attending a workers' compensation 
hearing, e i ther  a s  a witness or  a s  a participant. . ." .  

The proposed ruling is a substantive issue involving a proposed amendment t o  
the Rules of the Division of Personnel, and does not cons t i tu te  a proposed 
ruling a s  t o  the spec i f i c  appl icabi l i ty  of any s ta tutory provision o r  of any 
rule  or  order of the Board. [See Per-A 102.02 of the Rules  of the Personnel 
Appeals Board.] The "Draft ofProposed R u l e n  suggested by the appellant is 
beyond the Board's rulemaking authority a s  defined by RSA 21-1: 46 V I I ,  which 
clear ly  limits the Board's authority t o  the adoption of rules  r e l a t i ng  t o  

(3 
"procedures f o r  the conduct of [ the  ~ o a r d ' s ]  business." Accordingly, the 
pe t i t ion  is denied. 

\ 

Help Line TTY/TDD Relay: 225-4033 



' I )  RUTH BLAKE 
Docket #91-0-34 
Glencliff Hme f o r  the Elderly 
page 2 

On the basis of the information submitted by the appellant, the Board found 
tha t  the Director correctly applied Per 308.08 i n  denying M s .  Blake's request 
f o r  the use of c i v i l  leave t o  attend a Workers' Campensation hearing. 
Inasmuch a s  the appellant was not "subpoenaed t o  appear before a court, publ ic  
h d y ,  o r  commissionn, she was not e n t i t l e d  t o  use c i v i l  leave f o r  the purpose 
of attending the hearing i n  question. Therefore, M s .  Blake's appeal is denied. 

THE PERSONNEL APPEALS WARD 

l a .  & 
Lisa A. Rule  

cc: Virginia A. Vogel, Director of Personnel 
Margo Hurley, SEA Field Representative 
Sandra Knapp, Superintendent, Glencliff  Hme for  the Elderly 


