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The New Hampshire Personnel Appeals Board (Bennett, Johnson and McNicholas) 
met Wednesday, November 7, 1990, t o  review an October 11, 1990 appeal from SEA 
Di rec tor  o f  Operations Thomas Hardiman f i l e d  on behal f  o f  Lawrence Braley 
r e l a t i v e  t o  h i s  placement on the r e c a l l  l i s t  implemented by HB 1506. 

i 

M r .  Hardiman al leges t h a t  the D i rec to r  o f  Personnel has v i o l a t ed  Chapter 216:l 
r e l a t i v e  t o  the r e h i r i n g  o f  l a i d  o f f  s t a t e  employees. Spec i f i ca l l y ,  M r .  
Hardiman argues t ha t  the appel lant  was reca l led  i n t o  a  p o s i t i o n  which M r .  
Braley bel ieved t o  have llsome requirements t h a t  he f e l t  he could no t  perform. 
I n  h i s  honesty, he n o t i f i e d  the s ta te  o f  h i s  concerns and d i d  no t  take the 
posi t ion."  He then ind ica tes  t h a t  "a second p o s i t i o n  became ava i lab le  and M r .  
Braley, i n  a  w r i t t e n  statement, expressed h i s  des i re  t o  work i n  the new 
posi t ion.  While undertaking the t r a i n i n g  program, M r .  Braley r ea l i zed  t h a t  
t h i s  pos i t i on  was causing him some concern and he sought a  medical opinion. A 
doctor c e r t i f i e d  t h a t  M r .  Braley should not  be working i n  the pos i t i on .  M r .  
Braley n o t i f i e d  the s t a te  o f  t h i s  medical decision." 

M r .  Hardiman asks t ha t  the Board, under Per-A 102.02, Pe t i t i ons  f o r  
Declaratory Ruling, issue "an immediate cease and des is t  order t o  the D i v i s i on  
o f  PersonnelN. 

Per-A 102.02 o f  the Rules o f  the Personnel Appeals Board provides t h a t  the  
Board may issue a  declaratory r u l i n g  I!... as t o  the spec i f i c  a p p l i c a b i l i t y  o f  
any s ta tu to ry  p rov is ion  o r  o f  any r u l e  o r  order o f  the Boardw. However, Per-A 
102.02 must be read i n  conjunct ion w i t h  PART Per-A 201 Ju r i sd ic t ion .  

Per-A 201.01 Proceedings included. Except as provided i n  Per-A 201.02, 
the j u r i s d i c t i o n  o f  the Board s h a l l  extend t o  the f o l l ow ing  
persons and matters. 

(a) Any permanent employee who i s  dismissed, demoted, o r  suspended, 
o r  otherwise a f fec ted  by any ac t ion  o f  the appoint ing au tho r i t y  
o r  the d i v i s i o n  o f  personnel. 

(b) Any employee o r  department head, o r  both, d i s s a t i s f i e d  w i t h  the 
decis ion o f  the d i r ec to r  o f  personnel regarding t he  a l l o c a t i o n  
of a  p o s i t i o n  i n  a  c l ass i f i ca t i on .  
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(c )  Any employee o r  appoint ing au thor i t y  d i s s a t i s f i e d  w i t h  a  
decis ion a r i s i n g  out  o f  the app l i ca t ion  o f  r u l e s  adopted by the 
d i rec to r  o f  personnel. 

M r .  Bralev i s  not  a  "~ermanent em~lovee ... af fec ted bv any ac t i on  o f  the 
appoint ing author i ty  o r  the d i v i s i o n -o f  personnellI. - I n  the Appeal o f  Carol 
Higgins-Brodersen and Wi l l iam McCann, NH- ,  August 27, 1990, the New 
Hampshire Supreme Court r u l ed  t h a t  

"RSA 21-I:46 grants the Board general au thor i t y  t o  hear and decide 
'appeals a r i s i ng  out o f  the r u l e s  adopted by the d i r ec to r  o f  personnel . . . . I1 RSA 21-1:46 . . .Upon review, we conclude t ha t  the pe t i t i one rs 1  

claims are founded upon RSA 98-A:6 (Supp. 1989) and do not  a r i se  out  o f  an 
app l ica t ion o f  the personnel ru les .  We therefore hold t h a t  the Board's 
conclusion. t ha t  i t  lacked . j u r i sd i c t i on  t o  hear t h e i r  appeals under RSA 
21-1: 46, was both l e g a l  and-reasonable. - See Appeal o f  ~amm, 124 H.H. a t  
110-11, 469 A2d a t  1293." 

I n  the ins tan t  appeal, M r .  Braleyl s claims a r i se  out  o f  the app l i ca t ion  o f  
Chapter 261:1, Laws o f  1990, and no t  out  o f  the app l ica t ion o f  a  personnel 
r u l e .  Accordingly, the Board f i n d s  t h a t  i t  lacks subject matter j u r i s d i c t i o n  

' ,  i n  the matter. 

Appellantl s appeal and request f o r  the issuance o f  an order t o  cease and 
des is t ,  and an order f o r  reinstatement t o  the l i s t  o f  l a i d - o f f  employees as 
def ined by HB-1506 (Chapter 261, Laws o f  1990) i s  dismissed. 

THE PERSONNEL APPEALS BOARD 
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Patrick J. McNicholas, Chairman 

cc: Thomas F. Hardiman, SEA D i rec to r  o f  F i e l d  Operations 
V i rg i n i a  A. Vogel, D i rec tor  o f  Personnel 

(/ ' , C i v i l  Bureau, Of f i ce  o f  the Attorney General 


