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I By letters dated Wtober 28, 1992 and November 2, 1992, SEA Director of 
Operations Thomas ~ard iman and SEA Field Representative Margo Hurley requested 
reconsideration of the Board's October 15, 19 92 decision denying the 
above-capt ioned appeals. 

Having considered the Motions i n  conjunction with the Board's October 15, 1992 
I 
I decision, the Board voted unanimously t o  deny both Motions and t o  affirm its 

decision i n  both cases. 

In  her November 2, 1992 l e t t e r  t o  the Board, M s .  Hurley argued the appel lant ' s  
date of h i r e  a s  an Associate Professor i n  the Tractor Trai ler  Program preceded 
t h a t  of a l l  other employees of the program. She s ta ted t h a t  the Board's 
decision f a i l e d  t o  make any reference t o  M r .  Ingersol l ' s  employment i n  the 
program during the summer of 1989, and argued the College should have recal led 
him t o  t ha t  posit ion i n  the summer of 1990, t o  re turn him t o  year-round 
employment. 

I In  support of her Motion, M s .  Hurley offered the following: 

"The College recalled someone with l e s s  experience and .seniority with the 
Program and the College t o  work f o r  the  summer of 1990. This e f fec t ive ly  
reduced Mr. Ingersoll  from a year-round employee t o  an academic-year 
employee. If 

Mr. Ingersoll  was the "logical  employee t o  be recalled t o  work f o r  the  
summer of 1990". 

I ". .  he College acted i n  an a rb i t r a ry  manner i n , r e c a l l i n g  an employee 
with less senior i ty  than Mr. Ingersol l  fo r  the posit ion he held the  
previous summer. . . " . 

I /' 

" f l '  There was no dispute the appellant worked through the summer of 1989 under a 
I \  - U.S. Department of Education grant. There was no dispute Mr. Ingersoll  had 

been employed i n  an academic year (A180) position t o  which he was reca l led  i n  
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the f a l l  of 1990, but t ha t  the appellant l e f t  t ha t  posit ion on a combination 
of paid and unpaid sick leave on September 4 ,  1991. There was a l s o  no dispute 
the Al80, ten-month per year posit ion Mr. Ingersoll  occupied was never 
converted t o  an A234 position. 

M s .  Hurley offered no argument which would support a f inding tha t  Mr. 
Ingersol l ' s  employment through the summer of 1989, i n  the Department of 
Education grant funded posit ion,  somehow obligated the Department t o  consider 
him a year-round, A234 employee. None of the above grounds offered by M s .  
Hurley on the appellant 's  behalf s a t i s f y  the requirements of Per-A 204.06 (b)  
of the Rules of the Personnel Appeals Board, that  a motion f o r  rehearing 
" . . . shal l  set forth f u l l y  every ground upon which it is claimed tha t  the 
decision o r  order complained of is unlawful o r  unreasonablen. Accordingly, 
the Board voted t o  deny the Motion f o r  Reconsideration. 

In  its October 15, 1992 decision, the Board found it lacked subject  matter 
jur isdict ion t o  review Mr. Ingersol l ' s  appeal concerning possible entitlement 
t o  reemployment and health insurance benef i ts  authorized by enactment of 

* -) Chapter 261, Laws of 1990. The Board dismissed the a p ~ a l  consistent with the 
cou i t ' s  ruling in the Appeal of Higgins-Brodersen, 1 3 3 - ~ ~  576,578 A2d 868 
(1990). I n  h i s  Motion fo r  Reconsideration dated mtober  28, 1992, Mr. 
Hardiman argued the Board did have jur isdict ion t o  hear and-decide the ins tan t  
appeal. He s ta ted,  i n  part:  

"The Personnel Appeals Board does have the authori ty  t o  rule on t h i s  
appeal. The Board's authority derives from its inherent powers and dut ies  
under RSA 21-I:46 and 58, the Personnel Rules i n  e f f ec t  a t  the time, and 
the whole c lass i f ied  personnel scheme." 

"Mr. Ingersol l ' s  r i gh t  t o  health care and re-employment only arose because 
of the application of a personnel rule, namely layoff .  Only a f t e r  he was 
la id  off  under the Rules of the Division of Personnel did be become 
e l ig ib l e  f o r  benef i ts  extended by the leg is la ture .  ... 
"...Chapter 261, Laws of 1990 gave the control  of the process t o  the 
Division of Personnel through the Director of Personnel . T h i s  document 
c lear ly  points out t h a t  the benef i ts  a r e  t o  be extended t o  the employees 
who a re  l a i d  off i n  accordance with the layoff rules.  " (See Cktober 28, 
1992 Request f o r  Reconsideration) 

Contrary t o  the appellant 's  claim, the plain  language of the s t a t u t e  r e f e r s  t o  
employees ".. .laid off a s  a r e su l t  of the layoff process pursuant t o  1990, 

/' 
1:16, o r  any other s t a t e  law.. .". Similarly, 261: 2, Laws of 1990, provides 

, 1 continuation of medical and health care coverage t o  "[a]  ny full- time s t a t e  
employee who was l a id  off  pursuant t o  1990, 1:16 o r  any other s t a t e  lawn 

(emphasis added). 
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The Board found, and continues t o  f ind ,  Mr. Ingersol l ' s  appeal a r i s e s  from the 
interpreta t ion of an alleged s ta tutory entitlement, not t h e  application of a 
personnel rule .  Accordingly, the Board voted t o  deny the appel lant ' s  Motion 
for  Reconsideration and t o  a£ f irm i ts  October 15, 19 92 decision i n  t h i s  matter. 

THE PERSONNEL APPEALS BOARD 

/Mq&--J Mark J. nnet t  , Vice-chairman 

Karen S. McGinley 

cc: Virginia A. Vogel, Director of Personnel 
Dr. H. Jeffrey Rafn, Cammissioner, Postsecondary T e a n i c a l  Education 
Margo Hurley, SEA Field Representative 
Thomas Hardiman, SEA Director of Field Operations 
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The New Hampshire Personnel Appeals Board (Bennett, Rule and McGinley) met 
Wednesday, February 5, 1992, t o  hear the appeal(s)  of Paul Ingersol l ,  an 
employee of the Department of Postsecondary Technical Education a t  the 
Technical College i n  Berlin. Sara Hopley, Human Resource Coordinator, 
appeared on behalf of the Department of Postsecondary Technical Education. 
Mr. Ingersoll was represented a t  the hearing by SEA Field Representatives 

'3 
Hardiman and Hurley. 

L M s .  Hurley's l e t t e r  of August 28, 1990, alleged the Department of 
Postsecondary Technical Education had improperly reduced the appel lant ' s  
schedule from 52 t o  40 weeks per year (Docket #91-0-7). In a subsequent 
l e t t e r  dated March 28, 1991, M s .  Hurley stated: 

"Mr. Ingersoll . . . had been hired through the previous summer t o  help 
coordinate the [Tractor Tra i le r ]  program and do related work. This summer 
position was not offered t o  Mr. Ingersoll who, had been performing it, but 
t o  the other employee, who had not been hired by New Hampshire Technical 
College - Berlin u n t i l  August 29, 1989 o r  jus t  before the f a l l  program 
began. I n  e f fec t ,  Mr. Ingersoll  was not rehired to  his  former posit ion,  a 
position tha t  had expanded h i s  A180 s t a tu s  t o  a 12 month posit ion." 

In o ra l  argument, M s .  Hopley asked that  the appeal be dismissed. She reviewed 
the appellant 's  work his tory since h i s  date of h i r e  on October 12, 1987, 
offering evidence the appellant had never held an A234 (12 month/year) 
posit ion since h i s  date  of h i re .  

I n  reviewing the evidence submitted by the pa r t i e s  i n  conjunction with Docket 
#91-0-7, the Board found Mr. Ingersoll  had been assigned to  a fu l l - t i=  A-180 
posit ion (40 weeks per year) and therefore had no grounds upon which to  claim 
a reduction from 52 week per year (A-234) schedule. Further, although Mr. 
Ingersoll  may have had the e a r l i e s t  date of h i r e  of any of the employees i n  
the Tractor Trailer  program, he did not  have f ive  or more years of continuous 

n _ 
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full- time employment a t  the time of lay-off. Per 308.05 (b)  of the Rules of 
the Department of Personnel, i n  e f f ec t  a t  the time of lay-off, s t a t e s  the 
following: 

"Order of layoff. Except f o r  very infrequent instances of outstanding 
a b i l i t y ,  seniority w i l l  govern the order of layoff for  employees having 5 
o r  more years of s t a t e  service.  Employees having less than 5 years of 
service sha l l  be l a i d  off generally on the  basis  of ab i l i ty ."  (Emphasis 
added ) 

A s  the record re f lec t s ,  Mr. Ingersoll  was i n i t i a l l y  hired i n  an ~ 1 8 0 ,  
temporary part-time position, working 20 hours a week, through February 25, 
1988. On February 26, 1988, h i s  schedule was increased t o  30 hours per week 
through April 26, 1988. H e  was "reactivatedw on August 26, 1988 through June 
1, 1989, working a temporary full- time schedule i n  the Tractor Trai ler  Driver 
program under the JTPA grant. On June 2 ,  1989, the program f e l l  under the 
federal ,  state-wide Tractor Trai ler  program i n  which Mr. Ingersoll  worked 
u n t i l  May 31, 1990. A s  with other A180 faculty,  he was scheduled to  re turn t o  
work on August 24, 1990. He did re turn on August 27, 1990, but bcame ill and 

,-\ 
l e f t  work on September 4, 1990. 

j By letter dated September 19, 1990, the Department notif ied Mr. Ingersoll ,  who 
was hospitalized a t  the time, tha t  the t rac tor  t r a i l e r  program had 
insuf f ic ien t  enrollments t o  support two full- time s t a f f  and tha t  Phi l  Slocum 
had been assigned the dut ies  of full- time inst ructor  for  the nine students 
enrolled i n  the course. Mr. Ingersoll  was a l so  advised tha t  unless 
enrollments increased, the college could not offer  him full- time employment 
f o r  the spring semester. 

On a l l  the  evidence, the Board found the Department of Postsecondary Technical 
Education was under no obligation t o  re turn Mr. Ingersoll  full- time emp1oymen.t 
when he was again able t o  work. Although sen ior i ty  was a consideration i n  
deciding which employees t o  lay-off, neither Mr. Ingersoll nor Mr. Slocum had 
f ive  years of continuous, full- time service a t  the time of lay-off. Inasmuch 
as Mr. Ingersoll  was physically not available fo r  full- time work, the 
Department acted reasonably i n  employing another employee t o  offer  full- time 
inst ruct ion i n  the program. 

After considering the evidence and o ra l  argument, the Board voted unanimously 
t o  dismiss Mr. Ingersoll 's  appeal (Docket #91-0-7). 

The second appeal, f i l ed  by Mr. Hardiman on August 20, 1991, (Docket #92-0-2) 
argued the appellant had been denied the benef i ts  available t o  laid-off 
employees under the provisions of Chapter 261, Laws of 1990. Per 308.05 of 
the Ru le s  of the Division of Personnel, i n  e f f ec t  on the date of the action 

' )  under appeal, provides t h a t  an appointing authority may lay off an employee 
i - 
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within h i s  department whenever necessary by reason of aboli t ion of a posit ion,  
because of change i n  organization, lack of work, insuff ic ient  funds, o r  l ike  
reasons. Reduced enrollments coupled with a change i n  funding f o r  the  program 
caused the Department t o  a l t e r  its s t a f f ing  t o  meet programmatic and f i s c a l  
constraints.  In  l i g h t  of Mr. Ingerso l l l s  i l l n e s s  and result ing unavailabil i ty 
f o r  work a t  the beginning of the f a l l  term i n  1990, the Department acted 
reasonably i n  appointing another employee from the program t o  ac t  a s  the  
s ing le  full- time instructor.  

In h i s  l e t t e r  of August 20, 1991, Mr. Hardiman argued, "We especially f e e l  
that  under RSA 21-I:58 I, there has been a violat ion of State law [HB 1506-FN, 
Chapter 261, 261: 1, 111 I .  I' Mr. Hardiman asked the Board t o  f ind tha t  the 
appellant was a laid-off employee a s  defined by Chapter 261, Laws of 1990, and 
therefore was en t i t l ed  t o  work a l l  available part-time hours so tha t  he might 
increase his  earnings a s  nearly a s  possible t o  h i s  r a t e  of pay pr ior  t o  the 
lay-of f . 
RSA 21-I:58, which the appellant cites a s  the authori ty  under which h i s  appeal 
might be heard, c lear ly  l i m i t s  the Board's jur isdict ion t o  appeals by "Any 
permanent employee who is affected by any application of the personnel rules,  
except for  those rules  enumerated i n  RSA 21-I:46, I and the application of 
rules  i n  c lass i f ica t ion  decisions appealable under RSA 21-I:57." The Board 
found Mr. Ingerso l l l s  appeal is not based upon the application of a personnel 
rule, but upon the interpreta t ion of an alleged s ta tu tory  entitlement. 
Therefore, the Board voted t o  dismiss the appeal (Docket #92-0-2), f inding it 
lacks subject-matter jurisdiction t o  hear and decide the instant appeal. 
[SEE: Appeal of Higgins-Brodersen (1990) 133 NH 576, 578 A2d 8681 
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Lisa>. Rule 

cc: Virginia A. Vogel, Director of Personnel u 
D r .  H. Jeffrey Rafn, Cammissioner, Postsecondary Technical Education 
Margo Hurley, SEA Field Representative 

( r x )  Thomas Hardiman, SEA Director of Field Operations ',.- 


