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By l e t t e r  dated August 29, 1988, Conservation Officer David Lovequist f i l e d  
with the Personnel Appeals Board a request fo r  hearing t o  appeal the 
Department of Fish and Game decision denying h i s  request f o r  t ransfer  t o  a 
posit ion of Conservation Officer i n  the L i t t l e ton  Patrol  Area. Officer 
Lovequist was informed of the denial  of t ransfer  by l e t t e r  dated August 18, 
1988 from Major Henry P. Mock, Chief of Law Enforcement fo r  the Department of 
Fish and Game. 

On September 12, 1988, Assistant Attorney General Leslie J. Ludtke, on behalf 
of the Department of Fish and Game, f i l e d  with the Board a Motion t o  Dismiss 
t h i s  appeal. In  t ha t  Motion, the Department of Fish and Game alleged t h a t  Per 
302.05 (b)  of the Rules of the Division of Personnel provides f o r  appeal of a 
transfer when the t ransferred employee believes the action was not i n  the best  
i n t e r e s t  of the agency. Conservation Officer Lovequist did not a l l e g e  that  
the transfer decision was not in  the agency's best  i n t e r e s t .  Further, the 
State  argued tha t  Per 302.03(b) applies only t o  "the employee affected", o r  i n  
this instance, t o  the employee who believes h i s  t ransfer  was made f o r  some 
reason other than the agency's best  in te res t s .  

By l e t t e r  dated September 26, 1988, Attorney W i l l i a m  P. Briggs no t i f ied  the 
Board tha t  he represented the appellant. On &tober 12, 1988, Attorney Briggs 
f i l e d  with the Board an Objection t o  Motion t o  D i s m i s s  RE: Appeal of 
Conservation Officer David Lovequist . I n  h i s  objection, Attorney Briggs 
argued t h a t  an imposition of a new personnel standard upon Officer Lovequist 
i n  the decision t o  deny him the requested t ransfer  was v io la t ive  of Per 102.01 
( b ) ,  (c) and (e) of the Rules of the Division of Personnel, denying the  
appellant f a i r  and equal opportunity based upon merit  principles,  and f a i l i n g  
to  provide him the opportunity t o  render h i s  best  service t o  the State .  
Further , Attorney Briggs re i te ra ted  the appellant 's  or iginal  appeal argument 
t ha t  the c r i t e r i a  used i n  deciding t o  deny the t ransfer  were the r e s u l t  of "a 
new personnel standard...which had not been used i n  the  past  nor disseminated 
t o  the employees i n  the form of a personnel direct ive."  Attorney Briggs then 
argued tha t  u t i l i z ing  that  standard was violat ive of previous department 
standards. 
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A t  its meeting of November 22, 1988, the Personnel Appeals Board, 
Comissioners Cushman, Brickett  and P l a t t  s i t t i n g ,  reviewed the or ig ina l  
request f o r  appeal, the Motion t o  D i s m i s s  f i l e d  by the State,  and the 
Objection to  that  motion f i l ed  by appel lant ' s  counsel. The Board voted 
unanimously t o  grant the S ta te ' s  Motion t o  Dismiss. Per 302.05(b) s t a t e s ,  "It 
is the prerogative of management t o  determine who and when employees a r e  t o  be 
transferred,  keeping i n  mind t h a t  they can be made only f o r  the best  i n t e r e s t s  
of the agency. Such t ransfers  a r e  subject t o  appeal t o  the [Appeals Board] by 
the employee affected i f  he f e e l s  the t ransfer  was made f o r  some other 
reason." Whereas Officer Lovequist was not transferred,  and therefore not the 
"employee affected", he had no r igh t  t o  appeal under the provisions of Per 
302.05(b) of the Rules of the Division of Personnel. Based upon the 
foregoing, the Board voted t o  dismiss the matter. 

FOR THE PERSONNEL APPEALS BOARD 

1l M Y  ANN ST ELE 
Executive Secretary 

cc: Lesl ie  J. Ludtke, Assistant Attorney General 
Environmental Bureau, Off ice of the Attorney General 

W i l l i a m  P. Briggs , Esq. 
D i l l  and Briggs, Attorneys a t  Law 

Virginia A. Vogel 
Director of Personnel 



PERSONNEL APPEALS BOARD 
State House Annex 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

APPEAL OF CONSERVATION OFFICER D A V I D  LOVEQUIST 

Order on Motion f o r  Rehearing 

May 22 , 1989 

Under cover  of a let ter da t ed  January 11, 1989, Appellant moved f o r  a 
rehear ing  of t h e  Board's Decision dated December 28, 1988, That Decision sets 
o u t  t h e  p r i o r  procedural  h i s t o r y  i n  g r e a t  d e t a i l .  

A t  its meeting on March 29, 1989, t h e  Board (McNicholas, Cushman and S c o t t ) ,  
a f t e r  reviewing t h e  Motion f o r  Rehearing, t h e  Department's Object ion,  and t h e  
documents c i t e d  i n  t h e  e a r l i e r  dec i s ion ,  voted unanimously t o  deny Appel lan t ' s  
Motion f o r  Rehearing. 

L* Appellant  f i r s t  argues t h a t  he has  an a b s o l u t e  r i g h t  t o  a hea r ing  under Per 
306.04 and RSA 21-I:58, I. Appellant presumably argues he has  a r i g h t  t o  
p re sen t  o r a l  evidence andlor  o r a l  argument. 

The Board does not  be l i eve  t h a t  e i t h e r  s i d e  has  an abso lu t e  r i g h t  t o  an o r a l  
hear ing.  Where t h e  f a c t s  a r e  no t  i n  d i s p u t e ,  an o r a l  hear ing  i s  not  
r equ i r ed .  I n  t h e  mat te r  of Gary Blake and Donald LaPlante  (November 3, 1986) ,  
a f f l d  without  w r i t t e n  op in ion ,  Appeal of Blake e t  a1 (No. 86-493, October 1, 
1987).  The same p r i n c i p l e s  apply when t h e  well-pleaded f a c t s  a r e  taken a s  
t r u e  f o r  t h e  purposes of a Motion t o  Dismiss. 

Appel lant  has no t  a l leged  any f u r t h e r  evidence t h a t  could o r  would be produced 
a t  any o r a l  hear ing which would a f f e c t  t h e  Board 's  dec i s ion .  

' ~ p p e l l a n t  r a i s e s  an ob j ec t ion  t o  t h e  l lresubmittedll  Motion t o  Dismiss. The 
Board r u l e s  t h a t  Appellant had ample oppor tun i ty  t o  respond t o  both motions,  
p r i o r  t o  t h e  Board's dec i s ion ,  and has a l l e g e d  no p re jud i ce  by t h e  
resubmission. While i t  might have been b e t t e r  p r a c t i c e  f o r  t h e  Department t o  
r eques t  permission t o  f i l e  an amended Motion t o  Dismiss, a p p e l l a n t  f i l e d  no 
o b j e c t i o n  a t  t h e  time, and w i l l  not  be heard t o  complain now. 



Per 302.05(b) establ ishes the  standard by which t h e  Board w i l l  judge appeals 
r e l a t i n g  t o  t rans fers .  That sec t ion  es tab l ishes t h a t  "It i s  t h e  prerogat ive  
o f  management t o  determine who and when employees are t o  be t rans fer redn.  
While the  grammatical cons t ruc t i on  may be awkward, the  i n t e n t  seems c lear .  
The Board construes t h i s  language t o  g i ve  broad a u t h o r i t y  t o  t h e  appoint ing 
au tho r i t y .  

An employee may nevertheless chal lenge a t rans fe r  i f  (a) he i s  " the employee 
a f fec tedn by such t rans fe r ,  and (b) "he f e e l s  t h a t  the  t r a n s f e r  was made f o r  
some o ther  reasonN than "the best  i n t e r e s t s  o f  the  agencyw. As s ta ted  i n  our  
e a r l i e r  decis ion,  the appe l lan t  does n o t  meet the  f i n a l  c r i t e r i a :  t h a t  he be 
"the employee af fectedN.  He a l so  has n o t  a l leged t h a t  t he  f a i l u r e  t o  t r a n s f e r  
was made f o r  some improper reason. 

Appel lant seeks t o  r e w r i t e  the  r u l e  so as t o  apply an employee a f f e c t e d  by a 
d e n i a l  o f  t rans fe r .  The r u l e  simply does n o t  provide such r i g h t .  The Board 
would f i n d  some support f o r  appe l lan t ls  p o s i t i o n  i f  the  r u l e  r e f e r r e d  t o  "any 
employee a f fec ted v  ra the r  than "the employee affected.!'. That language - 
suggests t h a t  on l y  one employee can be a f f e c t e d  by each t rans fe r .  

THE PERSONNEL APPEALS BOARD 
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Peter C. Scot t ,  A l te rna te  

cc: Wi l l iam Br iggs,  Esq. 

L e s l i e  J. Ludtke, Asst. Attorney General 


