PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271-3261

APPEAL OF MARY KAY MACNICHOL
Docket 99-0-4

Department of Safety

August 26,1999

The New HampshirePersonnel AppealsBoard (Wood, Johnson, and Barry) met on Wednesday,
July 28, 1999, under the authority of RSA 21-1:58, to hear the appeal of Mary Kay MacNichol,
an employee of the Department of Safety.

Ms. MacNichol was represented by Ms. Linda Chadbourne, SEA Field Representative. The
State was representedby Ms. VirginiaA. Lamberton, Director of Personnel, and Ms. JoAn
Bunten,, CertificationSpecidist. Ms. MacNichol is appealing the decision of the Personnel
Director decertifyingMs. MacNichol's application for the position of Technical Support
Specialist1I.

The appeal was heard on offers of proof by the representatives of the parties. Therecord inthis
matter consistsof the audio tape recording of the hearing, notices and ordersissued by the Board,
pleadings submitted by the parties, and documents entered into evidenceas follows:
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Appdllant's Exhibits

A. Job Posting for Technical Support Speciaist I

B. Generic & Supplemental Job Descriptionsfor Technical Support Specialist I

C. Mary Kay MacNichol's application and supporting documentation

D. Memorandum from Paul Amarite to Mary Kay MacNichol dated May 21,1998

E. Memorandum from Mary Kay MacNichol to Paul Amante dated May 21 1998

F. Memorandum from Mary Kay MacNichol to Col. James Barthelmes dated May 28, 1998

G. Memorandum from VirginiaLamberton to Claude Ouellette dated June 5, 1998

State's Exhibits
A. Memorandum to MK MacNichol from Paul Amante
B. Memorandum from MacNichol/Soucy from Susan Anderson
C. Letter to Commissioner Flynn from Linda Chadbourne
D. Letter to Linda Chadbowne from Commissioner Flynn
E. LettertoV. Larnberton from Linda Chadbourne

Letter to LindaChadboumefrom V. Larnberton

AL

. Letter to PAB from Linda Chadboume

Ir o

. Job Specification, Technical Support Specialist II

Applicationcompleted by appellant

J. Job Specification, Word Processor |

K. Job Specification, Executive Secretary

L. Job Specification, Police CommunicationSpecialist Trainee

M. Supplemental Job Description, Position#10573, Executive Secretary
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Background

Ms. MacNichol is currently working as a Data Control Clerk II, labor grade 11, at the
Department of Safety. On April 10, 1998, the Department of Safety published a"job posting"
for the position of Technica Support Speciaist II, Iabor grade 20. [Appellant'sExhibit A] Ms.
MacNichol applied for that position. Ms. Lamberton explained to the Board that she had
delegated limited authority to two persons at the Department of Safety, Mr. Claude Ouellette and

- Ms. Susan H. Anderson, to certify applicants as meeting the minimum qualificationsfor certain

positions. However, Ms. Lamberton indicated that afinal decisionon certification still rested
with her.

On April 17,1998, Ms. Anderson reviewed Ms. MacNichol's application and determined that
Ms. MacNichol did not have the minimum qualificationsfor the position and notified Ms.
MacNichol of that decisionaround April 20, 1998. On April 20, 1998, Mr. Ouellettetold Ms.
Anderson he was going to reconsider Ms. MacNichol's application. Accordingto Ms. Anderson,
Mr. Oudllettetold Ms. MacNichol to reapply and that he would certify that she met the minimum
gualifications. However, Ms. Anderson a so stated in her memo, State's Exhibit B, that Mr.
Oudllettetold Ms. MacNichol therewas no guaranteeand "thefinal approva would be with the
Division of Personnel.”

Ms. MacNichol did reapply on April 20, 1998, Appellant'sExhibit C, and after being
interviewed, was offered the position. See Appellant'sExhibit D, Memorandum dated May 21,
1998, from Paul Amante to Mary Kay MacNichol. OnMay 21, 1998, Ms. MacNichol notified
Mr. Amante of her acceptanceof thejob offer. Appellant'sExhibit E. On May 28, 1998, Ms.
MacNichol notified her employer, the Divisionof State Police, that shewas resigning effective
June 4, 1998, to take the position with the Bureau of Information Services. Appellant's Exhibit
F. By memorandum dated June 5, 1998, Ms. Lamberton notified Mr. Ouellettethat her staff had
reviewed the application of Ms. MacNichol and determined that she did not have the minimum
qualificationsfor the position and should not be considered for the vacancy. Appellant'sExhibit
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Thejob offer to Ms. MacNichol was withdrawn and this appeal ensued. Fortunately for Ms.

MacNichol, her positionwith the Division of State Policewas still available so she did not
become unemployed.

Position of the Parties

Ms. Chadboume argued that Ms. MacNichol was told she had thejob but that the Division of
Personnel had to approvethe labor grade which could be dropped from 20 to 18. Ms.
Chadbourneargued that Ms. MacNichol was never told her quaificationsfor the job would have
to bereviewed and that the Division of Personnel had to approve her qualificationsas meeting
the requirementsfor the position. Ms. Chadbourne argued that Ms. MacNichol had sufficient
college credits and work experience and did, nevertheless, meet the minimum qualification

requirementsfor thejob.

Ms. Lamberton explained that under Rule 603.01(a), 5 days before an appointing authority may
appoint an employee, the authority must submit to the Director apersonnel action form. Ms. |
L amberton argued that while she had delegated some of her authority to certify potential
employeesto Ms. Anderson and Mr. Ouellette at the Department of Safety, the ultimate
responsibility is hers as the Director of Personnel. Ms. Larnbertonstated that this five day notice
reguirement was not followed in this case.

Ms. Lamberton explained the substantial efforts made by the State of New Hampshireto upgrade
its classificationsof informationtechnology positions. Under the upgraded specifications, there
arefive levelsof Technica Support specialistswith labor gradesranging from 16 to 26.

Ms. Lamberton then explained their review of Ms. MacNichol's application and qualifications.
She argued that therewere no college transcriptsattached to the application, as required, and that
theDivision of Personnel could not certify that Ms. MacNichol had taken the required 15 hours
of computer science courses. Ms. Lamberton then reviewed the experience requirementsfor the
Technical Support SpecialistII position. After reviewingMs. MacNichol's prior applications

Appeal of Mary Kay MacNichol
Docket #99-0-4
Page 4 of 6




and work history, Ms. Lamberton said her office could not certify that Ms. MacNichol had the

required experience for this position.

Ms. Lamberton then explained that her office must approve each personnel action form and must
determine whether the applicant meets the current minimum qualificationsfor the position for
which the application is made Per 603.03(b).

Ms. Lamberton noted that this matter cameto her attention because another employee at the
Department of Safety had raised theissue of Ms. MacNichol's qualifications. Ms. Lamberton
also stated that she had not been requested to review the labor grade of this position.

Ms. Chadbourne argued that while there had been no official request for adowngradeof this
position, Ms. MacNichol would be willi ng to settlethismatter if the Statewould agreeto
increase her current labor gradefrom 11 to 18. Ms. Chadbourne argued that the total |ost wages
Ms. MacNichol has suffered since being denied the positionwould be just over $8,000.00.

In responseto questioning from the Board, Ms. Chadbourne stated that Ms. MacNichol was
essentially seeking to enforce a contract for employment.

In consideration of the evidence, argumentsof the representativesof the partiesand offers of
proof, the Board made the'following findings of fact.

Findings of Fact

1. Onthebasis of the evidence presented, Ms. MacNichol does not meet the educational
requirement for the position of Technical Support SpecialistII.

2. On the basis of the evidence presented, Ms. MacNichol does not havetherequisite
experiencefor the position of Technical Support Specialist I1.
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Based on the documents presented and the offers of proof, the Board concludesthat the Division
! of Personnel correctly refused to certify that Ms. MacNichol has the necessary education and
’ experienceto meet the minimum qualificationsfor the position of Technical Support Specialist I
and the appeal of Ms. MacNichol isDENIED.
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