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On December 2, 1991, Chr is Henchey f i l e d  on behal f  o f  the above-named Benjamin 
L) Mozra l l  a Motion f o r  Reconsideration o f  the Board's November 12, 1991 Decis ion 

dismissing M r .  Moz ra l l f s  amended appeal as untimely. I n  h i s  Motion, M r .  
Henchey argued t ha t  t he  Board's dec is ion was flawed, arguing t h a t  the  
pleadings were hand-delivered t o  the  D i v i s i on  o f  Personnel on October 11, 
1991, and t ha t  the Ifdate-stampn c lock  a t  the  D i v i s i on  o f  Personnel was no t  
funct ion ing properly. He a lso argued t h a t  the 30 day l i m i t  f o r  f i l i n g  the  
amended pleadings should not  have begun u n t i l  t he  Board had issued a 
pre-hearing coference order s e t t i n g  f o r t h  the terms and cond i t ions f o r  the  
f i l i n g  o f  an amended appeal. M r .  Henchey f i l e d  a l e t t e r  dated December 4, 
1991, i n  fu r the r  support o f  t h a t  motion. 

By l e t t e r  dated.December 4, 1991, received by the  Board December 6, 1991, 
Major Thomas Kennedy f i l e d  the Sta te 's  Answer and ob jec t ion t o  the request f o r  
rehearing. 

I ns t r uc t i ons  t o  the p a r t i e s  on the date o f  the pre-hearing conference were 
c l ea r  and unequivocal. The appel lant  was allowed 30 add i t i ona l  days from the  
date o f  the pre-hearing conference t o  f i l e  h i s  amended pleadings. Having 
reviewed the pleadings and support ing a f f i d a v i t s  f i l e d  by t he  par t i es ,  the 
Board voted t o  affirm i t s  e a r l i e r  decision, f i n d i n g  t h a t  the matter was no t  
t ime ly  f i l e d .  
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and Division of S ta te  Po l ice ' s  Objection 

Accordingly, the Board voted t o  deny the appel lant ' s  Motion fo r  
Reconsideration. 

THE PERSONNEL APPEALS BOARD 

Mark. J. Benne , 

cc: Virginia A. Vogel, Director of Personnel 
Maj. Thomas Kennedy, Division of S t a t e  Pol ice  
Chris Henchey, SEA Chief Negotiator 
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November 12,  1991 

On September 26, 1991, the New Hampshire Personnel Appeals Board (McNicholas, 
Bennett and Johnson) issued an order following it 's September 11, 1991, 
pre-hearing conference i n  the appeal of Benjamin Mozrall, an employee of the 
Division of S ta te  Police. That conference, which had been convened t o  narrow 
the fac tua l  issues related t o  his  appeal of transfer/reassignrnent, concluded 
with an o r a l  order of the Board, allowing the appellant 30 days from the date  0 of the pre-hearing conference i n  which to  f i l e  an amended notice of appeal. 
The appellant was advised tha t  such not ice  of appeal must cite spec i f i ca l ly  
those grounds upon which the appellant intends t o  re ly  i n  a l leging t h a t  h i s  
t ransfer  was violative of Per 302.05 of the R u l e s  of the Division of Personnel: 

"...[Transfers] can be made only f o r  the best in t e re s t s  of the agency. 
Such t ransfers  a re  subject  t o  appeal t o  the [board] by the employee 
af f ected i f  he f e e l s  t h a t  the transf e r  was made f o r  some other reason.. " 

The appellant was required t o  include the following: 

1. The spec i f i c  reasons the appellant believes the agency re l ied  upon i n  
effect ing h i s  t ransfer ,  and 

2 .  A demonstration of why those reasons were not i n  the best  i n t e r e s t s  of the 
agency. 

A s  the Board indicated i n  its o r a l  order t o  the pa r t i e s  a t  the prehearing 
conference, upon receipt  of the amended not ice  of appeal, the Board would 
review the notice fo r  compliance with its order. The appellant was fur ther  
cautioned tha t  f a i l u r e  t o  make spec i f i c  a l lega t ions  and t o  enumerate s p e c i f i c  
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grounds upon whi& h i s  appeal may be heard, would result i n  the Board voting 
t o  grant the S ta te ' s  Motion t o  Dismiss without fu r the r  hearing. The appellant 
was a l so  cautioned t h a t  f a i l u r e  t o  timely f i l e  h i s  amended notice i n  
compliance with the Board's order would r e su l t  i n  the Board dismissing the 
appeal upon its own motion. 

Per-A 206.02 ( a )  of the Rules of the Personnel Appeals Board provides i n  
per t inent  par t  that: 

".. .Filing may be accomplished by f i r s t  c lass  mail  addressed t o  the clerk 
of t h i s  Board, but f i l i n g  sha l l  not be timely unless  the papers a r e  
received by the clerk within the time fixed by ru l e  o r  law." (Emphasis 
added ) 

Per-A 202.02 of the Rules of the Personnel Appeals Board, Order fo r  More 
Specific Facts, s t a t e s ,  "The Board s h a l l  ord& the appeliant t o  furnish more 

/- I spec i f ic  f a c t s  upon its own motion o r  i f  it agrees with the motion of an 
\. - opposing party. -unless  otherwise ordered by the Board, the appellant s h a l l  

respond within ten (10) days." 

In the ins tan t  appeal, the appellant requested 30 days from the September 11, 
1991 prehearing conference i n  which t o  complete the f i l i n g  of h i s  amended 
notice of appeal. The Board granted t h a t  request. 

In order t o  be timely f i l e d ,  pursuant t o  Per-A 202.01 of the Rules of the 
Personnel Appeals Board, and the Board's o ra l  order on the da te  of the 
pre-hearing conference expanding the timeframe for  timely f i l i n g ,  the amended 
notice of appeal must have been received by the Board not l a t e r  than October 
11, 1991. The Board c l ea r ly  warned the appellant i n  i t s  order of September 
26, 1991, tha t  f a i l u r e  t o  f i l e  h i s  amended appeal within the time fixed by 
tha t  order would r e su l t  i n  dismissal of the appeal on the Board's own motion. 

The appel lant ' s  amended notice of appeal was not received by the Board u n t i l  
October 1 4 ,  1991. Accordingly, having found the appeal t o  be untimely, the 
Board voted unanimously t o  dismiss the  appeal. Having so  ruled, the 
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Board need not address the  more substantive matters raised by the S ta te ' s  
April 18, 1991 Motion t o  D i s m i s s .  

THE PERSONNEL APPEALS BOARD 

. 

- 
Mark J. ~e@tt- 

cc: Virginia A. Vogel, Director of Personnel 
Maj. Thomas Kennedy, Jr., Division of S t a t e  Police, Department of Safety 
Chris Henchey, Chief Negotiator, S ta te  Employees' Association, Inc. 
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PREHEARING CONFERENCE ORDER 

September 26, 1991 

The New Hampshire Personnel Appeals Board (McNicholas, Bennett and Johnson) 
f- ,, met Wednesday, September 11, 1991, t o  convene a pre-hearing conference i n  the  
(2 appeal of Benjamin Mozrall, an employee of the Division of S ta te  Police, t o  

narrow the factual  issues re la ted t o  his  appeal of transfer/reassignrnent. 

Major Thomas Kennedy appeared on behalf of the Division of S t a t e  Police.  SEA 
Chief Negotiator Chris Henchey, appeared on behalf of Sgt. Mozrall. 

A portion of the Board's scheduling order of May 7 ,  1991, is reproduced below: 

"In h i s  or iginal  request f o r  hearing (June 6, 1990), the appellant al leged - 

tha t  his  'transfer/reassignment from Troop DI Division of S ta te  Pol ice  and 
S.W.A.T. Team t o  the Major Crime Unit effect ive May 23, 1990 ... vio la tes  
Per 102.01 ( F ) ,  Per 302.05 and Per 306.04 of the Rules of the Division of 
Personnel. Specifically,  the [appellant]  a l leges  the  t ransfer  was 
in i t i a t ed  i n  d i r e c t  r e t a l i a t i on  for  Union ac t iv i t i e s ,  in  response t o  
recent l i t i g a t i o n  f i l e d  by Sgt. MoZrall against  the Division of S t a t e  
Police, based on an evaluation used a s  a personal a t tach  instead of the 
intended purpose a s  a management tool ,  and f o r  the general all-purpose 
harassment of Sgt. Mozrall.' 

"The Board voted unanimously t o  take the S t a t e ' s  Motion t o  D i s m i s s  under 
advisement, and t o  schedule the matter f o r  hearing on the merits of Mr. 
Mozrall's appeal ..." 
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P r i o r  t o  the hearing on the  mer i ts ,  the  D i v i s i o n  o f  S ta te  P o l i c e  f i l e d  a 
request f o r  a pre-hearing conference t o  narrow the f a c t u a l  i ssues under 
appeal, which request was granted by t h e  Board. 

A t  the prehearing conference, the D i v i s i o n  o f  State P o l i c e  argued t h a t  t he  
appeal, on i t s  face, lacked s p e c i f i c i t y  and was, f o r  a l l  p r a c t i c a l  purposes, 
simply a r e p e t i t i o n  o f  a l l ega t ions  r a i s e d  i n  three prev ious  appeals (November, 
1988; February 1990; and November, 1990) t o  the Pub l i c  Employee Labor 
Relat ions Boards f o r  a l l eged  u n f a i r  l a b o r  pract ices.  The D i v i s i o n  o f  S ta te  
Po l i ce  argued t h a t  the appel lant ,  having r a i s e d  those issues as v i o l a t i o n s  o f  
a contract ,  should n o t  now be al lowed t o  readjudicate those matters before  the  
PAB. The D iv i s ion  of S ta te  Po l i ce  a l s o  argued t h a t  RSA 21-1 s p e c i f i c a l l y  
p r o h i b i t s  appeals o f  performance evaluat ions, unless an eva luat ion  r e s u l t s  i n  
d i s c i p l i n a r y  act ion. The D i v i s i o n  then renewed i t s  Motion t o  Dismiss. 

M r .  Henchey agreed t h a t  t h e  appe l lan t  would withdraw any a l l e g a t i o n s  which had 
been presented fo r  review by the PELRB, and would f u r t h e r  consider withdrawing 
the a l l e g a t i o n  t h a t  t he  appe l lan t  had su f fe red  from r e t a l i a t i o n  f o r  l i t i g a t i o n  
f i l e d  by him against  the Department o f  Safety. M r .  Henchey then argued t h a t  
i f  the  appeal were d e f i c i e n t  on i t s  face, the Board cou ld  order  an appropr ia te  
remedy by requ i r i ng  the  appe l l an t  t o  f i l e  an amended p e t i t i o n .  

The Board, i n  considerat ion o f  the arguments presented by the  pa r t i es ,  voted 
t o  a l low the appel lant  30 days i n  which t o  f i l e  an amended n o t i c e  o f  appeal. 
Such n o t i c e  o f  appeal must c i t e  s p e c i f i c a l l y  those grounds upon which the  
appe l lan t  in tends t o  r e l y  i n  a l l e g i n g  t h a t  h i s  t r a n s f e r  was v i o l a t i v e  o f  Per 
302.05 o f  the Rules o f  t he  D i v i s i o n  o f  Personnel: 

' I .  . . [Transfers] can be made on ly  f o r  the best  i n t e r e s t s  o f  the  agency. 
Such t rans fers  are sub jec t  t o  appeal t o  the [board] by the employee 
a f fec ted if he f e e l s  t h a t  the  t r a n s f e r  was made f o r  some o ther  reason." 

The appe l lan t  s h a l l  c i t e  s p e c i f i c a l l y  t he  reasons he be l i eves  were r e l i e d  upon 
i n  e f fec t ing  h i s  t rans fe r ,  and s h a l l  demonstrate why those reasons were n o t  i n  
the best  i n t e r e s t s  o f  t he  agency. 

As the Board i nd i ca ted  i n  i t s  o r a l  order  t o  the p a r t i e s  a t  the  prehearing 
conference, upon r e c e i p t  o f  the amended n o t i c e  o f  appeal, t he  Board w i l l  
review the  no t i ce  f o r  compliance with the  above order. I f  the appe l lan t  f a i l s  
t o  make s p e c i f i c  a l l e g a t i o n s  and t o  enumerate s p e c i f i c  grounds upon which h i s  
appeal may be heard, the Board w i l l  g r a n t  the  Sta te 's  Motion t o  Dismiss 
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wi thout  f u r t h e r  hearing. I f  the appe l lan t  f a i l s  t o  t ime ly  f i l e  h i s  amended 
no t i ce  i n  compliance w i t h  the above order, t he  Board, upon i t s  own motion, 
w i l l  d ismiss the  appeal. 

THE PERSONNEL APPEALS BOARD 

cc: V i r g i n i a  A. Vogel, D i r e c t o r  o f  Personnel 

Maj. Thomas Kennedy, Jr., D i v i s i o n  o f  S ta te  Pol ice,  Department o f  Safe ty  

Chr is  Henchey, Chief Negotiator,  S ta te  Employees' Associat ion, I n c .  


