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The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett) 
m e t  Wednesday, February 13, 1991, t o  consider t h e  appeal of Richard P a r r i s h ,  
an employee of the  Department of Corrections. The appel lant ,  through h i s  SEA 
Fie ld  Representative Stephen J. McCormack, requested t h a t  the  Board order  h i s  
immediate t r a n s f e r ,  o r  schedule a hearing before the  Personnel Appeals Board 
t o  appeal d e n i a l  of h i s  request  f o r  l a t e r a l  t r ans fe r .  

I n  support of h i s  appeal, the  appel lant  argued t h a t  he had requested a l a t e r a l  
t r a n s f e r  i n t o  the  vacant pos i t ion  of Sergeant i n  the  Hearings Off ice  of the  
Office of Legal Services,  and t h a t  he had been denied t r a n s f e r  when the  
three-member interview panel  concluded t h a t  he could no t  be f a i r  or 
impart ial .  The appel lant  fu r the r  argued t h a t  two of the  interviewers,  Major 
George Ash arad Attorney Michael K. Brown, had been involved with Sgt .  P a r r i s h  
i n  previous d i s c i p l i n a r y  hearings, were themselves unable t o  be unbiased, and 
therefore  should no t  have been involved i n  the  s e l e c t i o n  interviews.  

Per 302.01(b) s t a t e s ,  "If the  appointing a u t h o r i t y  can reasonably and proper ly  
f i l l  the  vacancy by promotion, t r a n s f e r ,  o r  demotion of an employee p resen t ly  
employed within t h e  department o r  agency, or by the reemployment of a former 
employee i n  accordance with the  p o l i c i e s  s t a t e d  i n  Per 302.03, 302.04, 302.05, 
and 302.06 below, h i s  recommendation s h a l l  be s t a t e d  i n  the  requis i t ion . .  . " 
While the  Board h e s i t a t e s  t o  consider promotional i s sues  with those r e l a t e d  to 
t r a n s f e r  within the  same c l a s s ,  it is apparent t h a t  the  Rules requ i re  t h a t  
vacant pos i t ions  be f i l l e d ,  whether through promotion, demotion, t r a n s f e r  o r  
reemployment, "...based upon capaci ty  f o r  the vacant pos i t ion ,  a b i l i t y  a s  
evidenced by pas t  performance, and length of se rv ice  within the department". 
[Per 302.03 (b) 1 

Appellant admits t h a t  Major Ash arad Attorney Brown have d e a l t  with the  
appel lant  i n  the  context  of p r i o r  d i s c i p l i n a r y  ac t ions .  The Board does no t  
f ind  it unreasonable t h a t  while ac t ing  i n  t h e i r  capaci ty  as represen ta t ives  of 
the  appointing au thor i ty ,  they would give considerat ion t o  t h e i r  pcrsonal  
knowledge of appe l l an t ' s  work h i s t o r y  i n  assess ing h i s  capacity f o r  t h e  
vacancy. 
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I n  chal lenging t h e  i m p a r t i a l i t y  of  t he  three-member in t e rv i ew pane l ,  t h e  
a p p e l l a n t  c i t e d  Per  301.12(b of the  Rules o f  t h e  Div is ion  of Personnel  
regarding oral examination./l  That  p r t i o n  of t h e  Rules to which a p p e l l a n t  
r e f e r r e d  i n  suppor t  of h i s  appea l  relates to o r i g i n a l  c e r t i f i c a t i o n  for 
ent rance  i n t o  a c l a s s  o r  c l a s s i f i c a t i o n ,  no t  t h e  app ropr i a t e  method of f i l l i n g  
a vacancy through promotion, demotion, t r a n s f e r  or reemployment. Inasmuch as 
Sgt .  ~ a r r i s h  has  a l r e a d y  a t t a i n e d  t h e  rank of se rgean t ,  t h e  Board does n o t  
f i n d  the  p a r t i c i p a t i o n  of e i t h e r  Major Ash or Attorney Brown i n  t h e  s e l e c t i o n  
in te rv iew t o  be a v i o l a t i o n  o f  Per  301.12., or to be de t e rmina t ive  of Sgt.  
P a r r i s h ' s  s tanding  upon any r e g i s t e r  f o r  t h e  class "Correct ions Sergeant" .  

Appel lant  asked t h a t  t he  Board dec ide  the  matter without  e v i d e n t i a r y  hea r ing  
and, based on t h e  facts as presented ,  order t h a t  Sgt .  P a r r i s h  be l a t e r a l l y  
t r a n s f e r r e d  i n t o  t h e  s u b j e c t  p o s i t i o n ,  I n  t h e  a l t e r n a t i v e ,  should t h e  Board 
d e c l i n e  t o  i s s u e  the  requested o r d e r  f o r  immediate t r a n s f e r i 2 ,  t he  a p p e l l a n t  
asked t h a t  t h e  Board d e c l a r e  t h e  o r i g i n a l  i n t e rv i ew p a n e l ' s  r e s u l t s  to be 

-% i n v a l i d  and order t h a t  a new board be convened to cons ider  Sg t . Par  r i s h  Is 
1 r eques t  f o r  lateral t r a n s f e r .  

,. 1 

1/ "Whenever p r a c t i c a b l e ,  a l l  candida tes  for same class of p o s i t i o n  who 
q u a l i f y  f o r  t h e  oral examination s h a l l  be r a t e d  by t h e  same oral examination 
board. A member of  an oral examination board s h a l l  d i s c l o s e  each in s t ance  i n  
which he knows t h e  a p p l i c a n t  p r s o n a l l y  and r e f r a i n  from r a t i n g  such 
app l i can t . "  [Per 301.12 (b) , Rules of t h e  Div is ion  of Personnel ,  N.H.C.A.R.] 

2/ "The Board does no t  b e l i e v e  t h a t  e i t h e r  s i d e  has an  abso lu t e  r i g h t  t o  a n  
oral hearing.  Where the  f a c t s  are n o t  i n  d i s p u t e ,  an o r a l  hea r ing  is n o t  
requi red .  I n  t h e  Matter of Gary Blake  and Donald LaPlante (November 3 , 1986) , 
a f f ' d  without  w r i t t e n  opin ion ,  A p p e a l  (No. 86-493, October 1, 
1987) .  The same p r i n c i p l e s  apply when t h e  well-pleaded f a c t s  are taken  a s  
t r u e  f o r  t he  purposes of a Motion to D i s m i s s .  " (E: Appeal o f  Conservat ion 
Of f i ce r  David Lovequiest ,  Order on  Motion f o r  Rehearing, May 22, 1989 - 
Personnel  Appeals Board) (-1 
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The Board found t h a t  i f  a l l  of the  a p p e l l a n t ' s  a l l ega t ions  were deemed to be 
f a c t s  and were taken t o  be e n t i r e l y  t r u e ,  there is i n s u f f i c i e n t  reason to 
bel ieve  t h a t  they would .. . warrant a d i f f e r e n t  outcome./3 The. 
Board therefore  voted unanimously t o  dismiss Mr. Par r i sh  ' s appeal. 

THE PERSONNEL APPEALS BOARD 

Mark J. B p t t  

/3 "Per 302.05 (b) e s t a b l i s h e s  the  standard by which the  Board w i l l  judge 
appeals  r e l a t i n g  t o  t r ans fe r s .  That sec t ion  es tab l i shes  t h a t  ' I t  is the  
prerogative of management to determine who and when employees are t o  be 
t ransf  er red  ' . While the grammatical const ruct ion may be awkward, t h e  i n t e n t  
seems c l e a r .  The Board const rues  t h i s  language t o  give broad au thor i ty  t o  the  
appointing author i ty  [ in  determining when t o  f i l l  pos i t ions  by l a t e r a l  
t ransfer] ."  (See: - Appeal of Conservation Off icer  David Lovequist, Personnel 
Appeals Board Order on Motion f o r  Rehearing, May 22, 1989) 

cc: Richard Parrich 
L i s a  Currier-Human Resource Coordinator 
Michael J. Cunningham 
Michael K. Brown, Staff Attorney 
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