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The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Rule) met 
Wednesday, November 27, 1991, t o  consider Sgt. Richard L. Par r ishl s  l e t t e r  
dated November 15, 1991, requesting the removal o f  a d i s c i p l i n a r y  l e t t e r  dated 
June 20, 1986, from h i s  personnel f i l e .  I n  t ha t  request, Sgt. Pa r r i sh  argued 
t h a t  the l e t t e r  had damaged h i s  pro fess iona l  reputa t ion and h i s  a b i l i t y  t o  
e f fec t i ve ly  perform h i s  du t ies  when appearing i n  Court on behal f  o f  the  Sta te  
o f  New Hampshire. 

The l e t t e r  t o  which Sgt. Par r i sh  r e f e r s  i s  p a r t  o f  the New Hampshire Personnel I 
Appeals Board's f i l e  i n  the above-noted appeal. The Board reviewed the  

~ 
var ious pleadings by the par t i es ,  as w e l l  as any motions f i l e d  by the  p a r t i e s  
throughout the Board's considerat ion o f  the appeal. The Board's f i l e  
i nd ica tes  t h a t  the only p o r t i o n  o f  the record which was sealed was t h a t  
i n vo l v i ng  testimony about and by an inmate, i nc lud ing  t h a t  in format ion which I 

was gathered by polygraph examination o f  the inmate. Nei ther pa r t y  made a 
motion t o  sea l  the record. 

I 

Per-A 205 o f  the Rules o f  the Personnel Appeals Board provides the fo l lowing:  I 
I (4 I 

'I / 
Per-A 205.01 Right t o  Publ ic  Hearing. I n  appeals by permanent employees, 

both the appealing employee and the appoint ing au tho r i t y  I 

s h a l l  have the r i g h t  t o  be heard p u b l i c l y  i n  accordance w i t h  I 

these r u l e s  and the procedures provided f o r  ad jud ica t i ve  I 
proceedings i n  RSA ch. 541-A. 

Per-A 205.02 Closed Hearings. The Board mayclose the hearing t o  the  
pub l i c  upon i t s  own motion o r  upon motion o f  one o f  the 
par t ies .  

Per-A 205.03 Presumption. I n  the absence o f  such order t o  c lose the  
hearing by the  Eoard, a l l  hearings s h a l l  be open t o  the  
pub l ic ;  and a l l  tapes, t ransc r ip ts ,  exh ib i t s ,  decisions, 
motions o r  other po r t i ons  o f  the record o f  any hearing s h a l l  
be ava i lab le  t o  the pub l i c .  
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On October 23, 1986,  t h e  Union Leader C o r p o r a t i o n ,  by and th rough  i ts 
At to rney ,  Donald A. Kennedy, f i l e d  i n  Hi l l sborough  County S u p e r i o r  Cour t  a 
P e t i t i o n  t o  R e l e a s e  Records. That  p e t i t i o n ,  i n  p a r t ,  s t a t e s  a s  f o l l o w s :  

"4. That  t h e  employees who were t h e  s u b j e c t  of  t h i s  h e a r i n g ,  by and 
through c o u n s e l ,  r e q u e s t e d  t h a t  t h e  h e a r i n g  remain open t o  t h e  p u b l i c .  
Th i s  r e q u e s t  was den ied .  A f t e r  t h e  l u n c h  b reak  was t a k e n  and t h e  h e a r i n g s  
were reconvened,  t h e  employees,  th rough  c o u n s e l ,  a g a i n  r e q u e s t e d  t h a t  t h e  
h e a r i n g  be open t o  t h e  p u b l i c ,  and a g a i n  t h a t  r e q u e s t  was den ied .  

"5. That  t h i s  h e a r i n g  i s  governed by t h e  Righ t  t o  Know Law and shou ld  be 
open t o  t h e  p u b l i c .  F u r t h e r ,  t h e r e  a r e  no exampt ions  t h a t  a p p l y  t o  t h i s  
h e a r i n g ,  and i n  f a c t  RSA 21-A:4II(a) s p e c i f i c a l l y  p r o v i d e s  a p u b l i c  
h e a r i n g  i f  t h e  employee a f f e c t e d  r e q u e s t s  and open h e a r i n g ,  T h i s  was 
r e q u e s t e d  i n  t h i s  c a s e .  

"6. Tha t  t h e  r u l e s  and r e g u l a t i o n s  t h a t  were promulgated by t h e  P e r s o n n e l  
Appeals Board ( a  copy of  which i s  a t t a c h e d  t o  t h i s  P e t i t i o n )  s p e c i f i c a l l y  
p rov ide  t h a t  t h e  employee s h a l l  have t h e  r i g h t  t o  be hea rd  p u b l i c l y .  The 
r u l e s  f u r t h e r  presume t h a t  a l l  h e a r i n g s  s h a l l  be open t o  t h e  p u b l i c .  ..." 

On October 27,  1986,  t h e  Hi l l sborough  County S u p e r i o r  Cour t  i s s u e d  a Not ice  o f  
Dec i s ion  (No: 86-E-799) t h a t  on October  24,  1986,  t h e  f o l l o w i n g  o r d e r  was 
e n t e r e d  : 

"Motion g r a n t e d  w i t h  t h e  m o d i f i c a t i o n  t h a t  t r a n s c r i p t  s h a l l  be s a n i t i z e d  
t o  d e l e t e  such i n f o r m a t i o n  r e l a t i v e  t o  i d e n t i f i c a t i o n  of i n f o r m a n t s  a s  
d e f e n d a n t s  deem a p p r o p r i a t e .  Order may be compl ied w i t h  by a u d i o  
p r e s e n t a t i o n  a f t e r  d e l e t i o n s  a s  above w i t h i n  7 days  from d a t e ."  

Given t h e  c l e a r  o r d e r  of t h e  S u p e r i o r  Cour t  i n  t h i s  m a t t e r ,  t h e  Board b e l i e v e s  
i t s e l f  t o  be w i t h o u t  t h e  a u t h o r i t y  now t o  o r d e r  t h a t  any a d d i t i o n a l  p o r t i o n  of  
t h e  record  be expunged. Any employee o r  agency a p p e a r i n g  b e f o r e  t h e  Board 
r i s k s  t h e  p o s s i b i l i t y  t h a t  embar rass ing  o r  p r o f e s s i o n a l l y  damaging i n f o r m a t i o n  
may become p a r t  of  a p u b l i c  r e c o r d .  While t h e  a p p e l l a n t s  i n  t h i s  c a s e  may 
have assumed t h a t  t h e  r e c o r d  would be s e a l e d  o r  d e s t r o y e d  i f  t h e y  were t o  
p r e v a i l  i n  t h e i r  a p p e a l ,  no such  r e l i e f  was r e q u e s t e d  o r  g r a n t e d .  

The Board h a s  a s t a t u t o r y  o b l i g a t i o n  t o  m a i n t a i n  a p u b l i c  r e c o r d  of  i t s  
proceedings .  Even i n  t h e  absence  of  a S u p e r i o r  Cour t  o r d e r  t o  r e l e a s e  t h i s  
r e c o r d ,  t h e  Board is  n o t  persuaded t h a t  t h e  p u b l i c  i n t e r e s t  would now be 
s e r v e d  by s e a l i n g  t h i s  r e c o r d  o r  any p o r t i o n  t h e r e o f .  

Mr. P a r r i s h f s  r e q u e s t  f o r  removal o f  t h e  June  20,  1986  l e t t e r  from t h e  Appeals  
Board ' s  r e c o r d  i s  t h e r e f o r e  den ied .  
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Inasmuch a s  the Board's order dated May 14, 1987, did not address what records 
would remain on f i l e  i n  e i t he r  the Division of Personnel or the Department of 
Corrections, the Board makes no ruling i n  t h a t  regard. A s  a matter of 
practice,  however, while an agency or the Division of Personnel might agree t o  
the removal of cer ta in  information from an employee's f i l e ,  a copy of the 
Board's decision o r  order i n  such cases would generally be incorporated in to  
an employee's permanent record unless otherwise specified by Board order. 
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