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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271-3261

APPEAL OF TROOPERSI " CLASS (Trooper II)
DIVISION OF STATE POLICE - DEPARTMENT OF SAFETY
DOCKET #98-0-9

October 28, 1998

The New HampshirePersonnel AppealsBoard (Bennett, Johnson and Rule) met on Wednesday,
August 5, 1998, under the authority of RSA 21-1:58, to hear the appealsof ten "' Troopers 1*

Class," and to consider their request for compensation at the level of Trooper I retroactiveto

thelir tenth anniversary date of employment. The group of appellantswas represented at the

hearing by Attorney James Donchess. VirginiaLamberton, Director of Personnel, appeared on
behalf of the Division of Personnel.

The appeal was heard on offersof proof by the representatives of the parties. Therecord of the

hearing in this matter consists of the audio tape recording of the hearing, pleadings and exhibits

submitted by the parties prior to the hearing, and the notices and ordersissued by the Board.

Documentswere entered into evidenceasfollows:

State's Exhibits

1. October 19, 1992, letter to Colonel Presby from Director Lainberton

2. February 28, 1997, |etter to Commissioner Flynn from Director Lamberton
3.

4. March 28, 1997, letter from JamesDonchess to Director Larnberton

March 7, 1997, |etter to Colonel Barthelmes
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April 4, 1997, letter from Director Lamberton to James Donchess
February 6, 1998, |etter from James Donchess to Director Lamberton
Job Specification- State Police Trooper 11

February 18, 1998, |etter to James Donchess from Director Lamberton

O N U

Appellant's Exhibits (attachedto February 27, 1998, |etter of appeal)

January 21, 1998, |etter from Wayne Agen to Col. John Barthelmes
January 21, 1998, letter from Elizabeth D’ Angelo to Col. John Barthelmes
January 21, 1998, letter from Phillip Dubiato Col. John Barthelmes
January 21, 1998, letter from David Gagneto Col. John Barthelmes
January 21, 1998, letter from Phillip Jepson to Col. John Barthelmes
January 21, 1998, |etter from Gerald Perreault to Col. John Barthelmes
January 21, 1998, letter from Michael Ranhoff to Col. John Barthelmes
January 21, 1998, letter from Neal Sochato Col. John Barthelmes
January 21, 1998, letter from Anthony Tineto Col. Jolm Barthelmes
January 21, 1998, |etter from Debra Wintersto Col. Jolm Barthelmes
January 29, 1998, |etter from Col. Bartl~elme$o Trooper Bruce Twyon
January 29, 1998, |etter from Commissioner Flynn to Director Lamberton
February 6, 1998, letter from James Donchess to Director Lamberton
February 17, 1998, letter from James Donchess to Director Larnberton
February 19, 1998, letter from Director Lambertonto James Donchess

The dispute arises out of the Director's refusal to approve promotions and salary increases to ten
State Police Troopers, upon their completion of the written promotional examination for Trooper

11, retroactive to their tenth anniversary date of employment as set forth below:

Wayne Agan September 14, 1997
Elizabeth D’ Angelo July 13, 1997
Phillip Dubia July 6, 1997

David Gegne July 13, 1997
Phillip Jepson September 4, 1997
Gerald Perrault September 14, 1997
Michael Ranhoff September 14, 1997
Neal Socha September 14, 1997
Anthony Tine September 14, 1997
DebraWinters September 4, 1997
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The material facts are not in dispute:

1)

2)

3)

4)

5)

6)

Prior to October, 1992, any Divisionof State Police Trooper who completed 10 years of
service, and whoserecord was free of major disciplinefor the preceding seven years,
received aone salary grade increaseto Trooper First Class. Reclassificationto Trooper
First Class was achieved through longevity, not through the process of selectionto fill a
vacancy.

On October 19, 1992, Personnel Director VirginiaLamberton wroteto State Police
Director Colonel Lynn Presby advising him of her decision to abolish the classification
title of Trooper First Class, and to temporarily reclassify all existing Trooper First Class
incumbentsto the classification of Corporal.

State Police Troopers would be promoted to the rank of Corporal if they: 1) completed
10 years of service, 2) successfully completed the State Police Corporal’'s Examination
Process, 3) successfully completed a recognized supervisory training program conducted
by the State Police, NESPAC NCO Training School, or the New HampshirePolice 2
Standardsand Training Council, and 4) received arecommendation of a Promotional
Review Board.

Division memberswho were promoted to Corporal as aresult of aselectionto avacancy
wereknown as'"hard" Corporals. Thosewho did not competefor promotionto avacant
Corporal position, but were temporarily reclassifiedto Corporal after completing 10 years
of serviceand fulfillingthe above requirements, were known as'* soft™ Corporals.

On February 28,1997, Personnel Director Lamberton approved a proposed

reorgani zationwithin the Division of State Police. Includedin the reorganizationwasthe
elimination of the" soft" Corporal classificationand creation of anew " Trooper 11
classification.

Asaresult of thereorganization, " soft" Corporal's, who were compensated at salary grade
19 prior to the reorganization, werereclassified to State Police Trooper II, with no change
in compensation. "Hard" Corpora sretained the Corporal title and were upgraded from
salary grade 19 to salary grade 20.
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8)

9

10)

11)

On August 1, 1997, the Division of Personnel gavefina approval to the class

specificationfor Trooper II.
The minimum qualificationsfor promotionto Trooper II are listed on the specification as

follows:

Education: Graduation from high school, G.E.D. or its equivalent plus 60 credit
hoursfrom arecognized college with amajor field of study preferablyin criminal
justice or the equivalent.

Experience: Successful completion of ten (10) years of continuousservice asa
State Police Trooper. Each additional year of approved work experiencemay be
substituted for one year of required formal education. Approved work experience
includesfull time certified law enforcement or active duty inthe U.S. military.
License/Certification: Valid New Hampshiredriver's license.

Special Requirements:

1. Must possess police officer certificationissued by the New Hampshire
Police Standards and Training Council or bein possession of police officer
certification from arecognized jurisdiction.

2. For appointment consideration, State Police Trooper IT applicants must
successfully participatein apromotional written examination measuring
possession of knowledge, skills and abilities identified as necessary for
satisfactory job performanceby this class specification.

3. Servicerecord must be free of any mgor infraction of divisional discipline
for the past seven years.

Even when employeesmeet al the minimum qualificationsfor Trooper II, promotion to

that classification is neither automatic nor guaranteed.

TheDivision of Personnel administeredthe written promotional examinationfor Trooper

IT on October 28 and 29, 1997.
The named appellantshad completed ten years of serviceas Troopersprior to the date on

which the examination was administered.

In his February 27, 1998, hearing request, Attorney Donchess argued the State of New

Hampshire "' did not follow past practice and did not pay each of the TroopersFirst Class
retroactivepay back to the date of digibility." He argued that apart from completing the written
examinationfor Trooper II, by the time each of the appellantsreached his or her tenth
anniversary as amember of the Division of State Police, each one met all the other qualifications

for promotion. He argued that the appellantssurely would have taken the promotional
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examination beforetheir 10™ anniversary if there had been an opportunity to do so. He argued
that refusing to increasethe appellants’ salary graderetroactiveto their 10™ anniversary of
employment had the effect of penalizingthem for delay in administration of the written
examination. He argued that Commissioner Flynn and Col. Barthelmes had not objected to
delaying the written examinationuntil October, 1997, because both believed the employees
would receive compensation at the higher rate retroactiveto their 10 anniversary date of

employment with the Division.

Director Lamberton argued that therewas no "' past practice™ supportingretroactive
compensation for employeespromoted to Trooper II, sincethat classificationdid not exist prior
to the Division of State Policereorganizationin February, 1997. Ms. Lamberton argued that
promotion to Trooper II is not automatic, that like any other promotional opportunity, an
employeefirst must meet all the minimum qualifications before the empl oyee can be considered
eligiblefor promotion, and that employeesare not eligiblefor compensation at the higher level
until the processis complete. Ms. Lamberton stated that examinationsare not offered’ on
demand,” and that although her Division had contemplated what stepsit would need to taketo
offer "wak-in" or " on-demand" testing for promotion to Trooper II, no such planswerein place
for usein theimmediatefuture. She also stated that there never was adiscussionor an
agreement between herself and the Director of State Policeor Commissioner of Safety
concerning the scheduling of the Trooper IT examination, much less the effects of any alleged

"dday" in scheduling.

Decision and Order

Successful completion of the written examination for Trooper II is one of minimum
qualificationsfor promotionto Trooper II. If the Board were to accept the Appellants' reasoning,
any State Police Trooper who eventually completed al the minimum requirements for promotion
would be eligible for retroactive compensation once all the qualifications weremet. Such a
schemeis clearly unreasonable, and contradictsthe principlesupon which the merit systemis

built. None of the Appellantshad successfully compl eted the written examination until October,
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1997. Therefore, none of the appellantswas eligiblefor promotionto Trooper IT on their tenth

anniversary of employment as a Trooper.

The Appellantsfailed to persuadethe Board that the written examinationfor promotion should
be treated any differently than other minimum qualifications, including formal education,
approved supervisory training, policecertification, or acceptableservice. Allowingthe
appellantsto be compensated retroactively to their tenth anniversary would, in essence, represent
areturnto the origina Trooper First Classwhen employeeswho were unable to advancein rank
or salary through the normal promotional processwere rewarded for their longevity with a one

salary grade increase in compensation.

Having considered the evidence,,oral argument and offers of proof, the Board voted unanimously
to DENY the appedl.

THE PERSONNEL APPEALSBOARD

b i

Mark J. Benfett, Chairman

A

Robert J. 7 ﬁ;sﬁﬂ Commissioner

ZoRY,

LiéaA. Rule, Commissioner

cc.  VirginiaA. Lainberton, Director of Personnel, 25 Capitol Street, Concord, NH 03301
Atty. James Donchess, Donchess & Notinger, P.C., 60 Main Street, Nashua, NH 03060
Col. John Barthelmes, Director, Division of State Police, 10 Hazen Drive, Concord, NH
03305
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