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The New Hampshire Personnel Appeals Board (Bennett, Jolu~son and Rule) met on Wednesday, 

August 5, 1998, under the authority of RSA 21-158, to hear the appeals of ten "Troopers lst 

Class," and to consider their request for compensation at the level of Trooper I1 retroactive to 

their tenth anniversary date of employment. The group of appellants was represented at the 

hearing by Attorney James Donchess. Virginia Lamberton, Director of Personnel, appeared on 

behalf of the Division of Personnel. 

The appeal was heard on offers of proof by the representatives of the parties. The record of the 

hearing in this matter consists of the audio tape recording of the hearing,,pleadings and exhibits 

submitted by the parties prior to the hearing, and the notices and orders issued by the Board. 

Documents were entered into evidence as follows: 

State's Exhibits 

1. October 19, 1992, letter to Colonel Presby from Director Lainberton 
2. February 28, 1997, letter to Colmnissioner Flym from Director Lamberton 
3. March 7, 1997, letter to Colonel Barthelmes 0 4. March 28, 1997, letter fiom James Donchess to Director Larnberton 
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5. April 4, 1997, letter from Director Lamberton to James Donchess 
6. February 6, 1998, letter from James Donchess to Director Lamberton 
7. Job Specification - State Police Trooper I1 
8. February 18, 1998, letter to James Donchess from Director Lamberton 

Appellant's Exhibits (attached to February 27, 1998, letter of appeal) 

January 21, 1998, letter from Wayne Agen to Col. John Barthelmes 
January 21, 1998, letter from Elizabeth DYAngelo to Col. John Barthelmes 
January 21, 1998, letter from Phillip Dubia to Col. John Barthelmes 
January 21, 1998, letter from David Gagne to Col. John Barthelmes 
January 21, 1998, letter from Phillip Jepson to Col. John Barthelmes 
January 21, 1998, letter from Gerald Perreault to Col. John Barthelmes 
January 21, 1998, letter from Michael Ranhoff to Col. John Barthelmes 
January 21, 1998, letter from Neal Socha to Col. John Barthelmes 
January 21, 1998, letter from Anthony Tine to Col. Jolm Barthelmes 
January 21, 1998, letter from Debra Winters to Col. Jolm Barthelmes 
January 29, 1998, letter from Col. Bartl~elmes to Trooper Bruce Twyon 
January 29, 1998, letter from Commissioner Flynn to Director Lamberton 
February 6, 1998, letter from James Donchess to Director Lamberton 
February 17, 1998, letter from James Donchess to Director Larnberton 
February 19, 1998, letter from Director Lamberton to James Donchess 

The dispute arises out of the Director's refusal to approve promotions and salary increases to ten 

State Police Troopers, upon their completion of the written promotional examination for Trooper 

11, retroactive to their tenth anniversary date of employment as set forth below: 

Wayne Agan 
Elizabeth D 'Angelo 
Phillip Dubia 
David Gegne 
Phillip Jepson 
Gerald Perrault 
Michael Ranhoff 
Neal Socha 
Anthony Tine 
Debra Winters 

September 14, 1997 
July 13, 1997 
July 6, 1997 
July 13, 1997 
September 4, 1997 
September 14, 1997 
September 14, 1997 
September 14, 1997 
September 14, 1997 
September 4, 1997 
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1 "  

The material facts are not in dispute: 

Prior to October, 1992, any Division of State Police Trooper who completed 10 years of 

service, and whose record was free of major discipline for the preceding seven years, 

received a one salary grade increase to Trooper First Class. Reclassification to Trooper 

First Class was achieved through longevity, not tlu-ough the process of selection to fill a 

vacancy. 

On October 19, 1992, Personnel Director Virginia Lainberton wrote to State Police 

Director Colonel Lynn Presby advising him of her decision to abolish the classification 

title of Trooper First Class, and to temporarily reclassify all existing Trooper First Class 

incumbents to the classification of Corporal. 

State Police Troopers would be promoted to the rank of Corporal if they: 1) completed 

10 years of service, 2) successfillly completed the State Police Corporal's Examination 

Process, 3)  successfully completed a recognized supervisory training program conducted 

by the State Police, NESPAC NCO Training School, or the New Hampshire Police 

Standards and Training Council, and 4) received a recommendation of a Promotional 

Review Board. 

Division members who were promoted to Corporal as a result of a selection to a vacancy 

were known as "hard" Corporals. Those who did not compete for promotion to a vacant 

Corporal position, but were temporarily reclassified to Corporal after completing 10 years 

of service and fulfilling the above requirements, were known as "soft" Corporals. 

On February 28,1997, Personnel Director Lamberton approved a proposed 

reorganization within the Division of State Police. Included in the reorganization was the 

elimination of the "soft" Corporal classification and creation of a new "Trooper 11" 

classification. 

As a result of the reorganization, "soft" Corporals, who were compensated at salary grade 

19 prior to the reorganization, were reclassified to State Police Trooper 11, with no change 

in compensation. "Hard" Corporals retained the Corporal title and were upgraded from 

salary grade 19 to salary grade 20. 
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('-) 7) On August 1, 1997, the Division of Personnel gave final approval to the class 

specification for Trooper 11. 

8) The minimum qualifications for promotion to Trooper I1 are listed on the specification as 

follows: 

Education: Graduation from high school, G.E.D. or its equivalent plus 60 credit 
hours from a recognized college with a major field of study preferably in criminal 
justice or the equivalent. 
Experience: Successful completion of ten (10) years of continuous service as a 
State Police Trooper. Each additional year of approved work experience may be 
substituted for one year of required formal education. Approved work experience 
includes full time certified law enforcement or active duty in the U.S. military. 
LicenseICertification: Valid New Hampshire driver's license. 
Special Requirements: 
1. Must possess police officer certification issued by the New Hampshire 
Police Standards and Training Council or be in possession of police officer 
certification from a recognized jurisdiction. 
2. For appointment consideration, State Police Trooper I1 applicants must 
successfully participate in a promotional written examination measuring 
possession of knowledge, skills and abilities identified as necessary for 
satisfactory job performance by this class specification. 
3. Service record must be free of any major infraction of divisional discipline 
for the past seven years. 

9) Even when employees meet all the minimum qualifications for Trooper 11, promotion to 

that classification is neither automatic nor guaranteed. 

10) The Division of Personnel administered the written promotional examination for Trooper 

I1 on October 28 and 29, 1997. 

11) The named appellants had completed ten years of service as Troopers prior to the date on 

which the examination was administered. 

In his February 27, 1998, hearing request, Attorney Donchess argued the State of New 

Hampshire "did not follow past practice and did not pay each of the Troopers First Class 

retroactive pay back to the date of eligibility." He argued that apart from completing the written 

examination for Trooper 11, by the time each of the appellants reached his or her tenth 

anniversary as a member of the Division of State Police, each one met all the other qualifications 

for promotion. He argued that the appellants surely would have taken the promotional 
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' !I) examination before their 10"' anniversary if there had been an opportunity to do so. He argued 

that refusing to increase the appellants' salary grade retroactive to their lot" anniversary of 

employment had the effect of penalizing them for delay in administration of the written 

examination. He argued that Commissioner Flynn and Col. Barthelmes had not objected to 

delaying the written examination until October, 1997, because both believed the employees 

would receive compensation at the higher rate retroactive to their 10 anniversary date of 

employment with the Division. 

Director Lamberton argued that there was no "past practice" supporting retroactive 

compensation for employees promoted to Trooper 11, since that classification did not exist prior 

to the Division of State Police reorganization in February, 1997. Ms. Lamberton argued that 

promotion to Trooper I1 is not automatic, that like any other promotional opportunity, an 

employee first must meet all the minimum qualifications before the employee can be considered 

eligible for promotion, and that employees are not eligible for compensation at the higher level 

until the process is complete. Ms. Lamberton stated that examinations are not offered "on 

demand," and that although her Division had contemplated what steps it would need to take to 

offer "walk-in" or "on-demand" testing for promotion to Trooper 11, no such plans were in place 

for use in the immediate future. She also stated that there never was a discussion or an 

agreement between herself and the Director of State Police or Commissioner of Safety 

concerning the scheduling of the Trooper I1 examination, much less the effects of any alleged 

"delay" in scheduling. 

Decision and Order 

Successful completion of the written examination for Trooper I1 is one of minimum 

qualifications for promotion to Trooper 11. If the Board were to accept the Appellants' reasoning, 

any State Police Trooper who eventually completed all the minimum requirements for promotion 

would be eligible for retroactive compensation once all the qualifications were met. Such a 

scheme is clearly unreasonable, and contradicts the principles upon which the merit system is 

built. None of the Appellants had successfully completed the written examination until October, 
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f ) 1997. Therefore, none of the appellants was eligible for promotion to Trooper I1 on their tenth 

anniversary of employment as a Trooper. 

The Appellants failed to persuade the Board that the written examination for promotion should 

be treated any differently than other minimum qualifications, including formal education, 

approved supervisory training, police certification, or acceptable service. Allowing the 

appellants to be compensated retroactively to their tenth anniversary would, in essence, represent 

a return to the original Trooper First Class when employees who were unable to advance in rank 

or salary through the normal promotional process were rewarded for their longevity with a one 

salary grade increase in compensation. 

Having considered the evidence,, oral argument and offers of proof, the Board voted unanimously 

to DENY the appeal. 

r) THE PERSONNEL APPEALS BOARD 

&-w 
Mark J. ~ e d e t t ,  Chairman 

Robert J. ~bhnit&, Commissioner 

Lisa A. Rule, Commissioner 

cc: Virginia A. Lainberton, Director of Personnel, 25 Capitol Street, Concord, NH 03301 

Atty. James Donchess, Donchess & Notinger, P.C., 60 Main Street, Nashua, NH 03060 

Col. John Barthelmes, Director, Division of State Police, 10 Hazen Drive, Concord, NH 

03305 
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