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The New Hampshire Personnel Appeals Board (B eilllelt, Jolulson, Wood, Rule and B aiv), met on 

Jaintary 7, 1998, under the a~ttl~ority of RSA 21-I:58, to hear Ihe appeals of twelve foimer 

employees of the Department of Health and H~mai l  Services who were appealing tlie 

Department's decisioil to lay then1 off, effective Noveillber 30, 1997. The appellants were 

represented at the heariiig by Tliomas Hardimail, SEA Director of Field Operatioas and SEA Field 
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? Representative Linda Cliadbo~~riie. Peter Odoin, Cliief Staff Attoilley for the Depa~-tinent of 
(, 

Healtli aiid Human Sei-vices, appeared for the State. 

In their notices of appeal, tlie appellants alleged that tlie department failed to effect tlie lay-offs in 

I coiifoi~nance with Chapter Per 1 100 of the Rules of tlie Division of Persoiuiel, pai-ticularly wit11 

respect to their seniority witliiii the department. Specifically tliey alleged tliat: 

"Under HB 32, divisions under Healtli aiid Human Services were abolished. No new 

divisions liave been created p~lrsuaiit to RSA 126-A:4 11. Therefore, seniority mn~lst be 

viewed on a department-wide basis rather tliaii division-wide." 

Tlie appellants alleged that they were not tlie least senior eiiiployees within their respective 

classifications witliiii tlie Depastlnent aid tlierefore should not liave beeii selected for lay-off when 

more junior einployees liave beeii retained. Tliey also alleged tliat tlie State did not attempt to 

(7 reassign tliem into vacant positions or demote tliem in lieu of lay-off. 
. r i  - c r :  

L 1' 

The appellants req~~ested a "fill1 evideiitiaiy lieariiig," However, in iiialciiig that request, tliey also 

indicated that they liad filed foililal grievances aiid aslced, ". . .that no hearings be held, if at all, 

~uitil after arbitration." 

, . 
' I . . '  

After reviewing tlie pa-ties' pleadings, the Rules of tlie Divisioii of Persolme1 aiid tlie relevant 

language of tlie Collective Bargaining Agreeillelit, the Board deteiliiined tliat it liad j~uisdiction to 

hear and decide tlie appeals rega-dless of tlie'o~ltcoiiie of tlie appellants' o~ltstanding req~~ests  for 

arbitration. Accordingly, the Board sclieduled these matters for lieariiig on offers of proof by tlie 

representatives of tlie parties. 

On tlie date of tlie lieariiig, tlie appellants argued that dtlriiig the last contract negotiations, tlie 

State aiid tlie State Einployees' Association liad agreed to include lay-off language in tlie 
. , .. 

Collective Bargaining Agseeiiieiit, incoi-poratiiig by reference tlie Persollliel Rules related to lay- 

off. Tliey argued tliat under the c~ureiit contr~ct lallguage, tlie propriety of tlie lay-offs tlieinselves 
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'3 had become a proper subject for arbitration. The appellants argued that the Board should stay any 

proceedings until the arbitration was concluded. 

The State disagreed, arguing that the coiltract language provided an eititleineilt to state-paid 

healtll and dental insurailce for a11 additional nine montl~s for einployees whose b~~mping  

privileges had been suspended by stat~~te. Beyond that, the State argued, the contract language 

merely represented an agreenlent by tlle State not to amend the lay-off rules in effect on May 16, 

1997, for the tell11 of tlle contract. Tlle State argued that the language of the Agreement permitted 

the appellants to grieve an alleged violation of the contract, but would not pennit the grievance to 

be arbitrated at a s~~bstantive level on the propriety of the lay-offs tl~einselves. 

The State argued that even if the appellants had rights to s~~bstantive arbitration, it would have no 

practical effect on the Board's autllority to hear and decide the appeals. Tllerefore, the State 

arg~~ed, the Board should proceed with the scheduled hearing. The appellants argued that the 

p, 
State would suffer no harm by delay, wl~ereas,the appellants would be ~u~fairly prejudiced by an 

\. -1 adverse finding by the Board prior to arbitration. 

After considering the arguments offered by the parties, tlze Board voted to grant the appellants' 
:. . . L ,.: ' j  

request to stay the proceedings peilding the o~~tconle of arbitration with their agreement on the 

following conditions: 

1. Tlle Board has statutory juksdiction to hear appeals of decisions by the appointing a~~thority or 

the Director of Personllel arising out of the application of rules adopted by the Director. The 

Board does not find that there is ail overlab in j~~risdiction, . , and agreed to grant tlle stay solely 

for pLli-poses of judicial ecoaoiny . 

2. Whereas both the State and the Board were ready to proceed, ally delay in Ileasing the appeal 

is attributable solely to the appellailts, any potential award involving inonetary relief would 

not include the period of the stay 

3. T11e appellants would provide a status report within 90 days in order to facilitate scheduling of 

the appeal for hearing. 
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(3 4. On or before the date of the arbitral award, the parties would file stipulations of fact so that the 
, - 

issues would be more clearly focused when t l~e  appeal is heard. 

5.  The Board reserved the right to amend its order as justice and equity migllt require. 

In reviewing its records for the purpose of sclieduling any outstanding appeals, the Board found 

that the appellants had not filed a status report on tlie progress of their grievance althougli that 

repoi-t was due on or about April 7, 1998. The Board also found that the parties had not filed any 

stipulations to narrow the factual issues. When the Board inquired about the status of the 

grievances filed tlu-ough the Bureau of Employee Relations, the Board was advised that tlie 

grievance was heard on May 5, 1998, and that t l~e  Arbitrator issued an opinion and award 

approxiinately iiiiie months ago, on or about June 30, 1998. 

In consideration of the foregoing, the Board voted to schedule the matter for a hearing on the 

merits on Wednesday, April 21, 1999, at 9:00 a.m. in Roonl411, State House h i e x ,  25 Capitol 

Street, Concord, New Hampshire. The appeals shall be iilade on offers o f  w o o f  by the 

representatives of tlie parties, or the parties. The Bomd has permitted one hour for the liearing, 

with each pai-ty being peiiiiitted thirty min~ltes in which to submit doc~ullentary evidence, present 

oral argument and inalte offers of proof. If the Board should tllen dete~inine that it has insufficient 

evidence to fairly decide tlie appeal, the Board, upon its own ~notioii or on the motion of a party, 

may vote to conlpel the prod~lction of additional evidence, up to and including the testimony of 

witnesses. 

Motions for postponeinent or special sched~lling will only be considered for exceptional 

circ~unstances and mn~~st be made in writing to the Perso~mel Appeals Board within ten (10) 

calendar days of the date of this order to be considered. Untimely requests will be denied, except 

in the event of a bonaJide emergency. Except for good cause sl~own, failure of an appellant to 

appear as sclied~~led shall result in disnlissal of t l ~e  appeal. 
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1 (7 THE PERSONNEL APPEALS BOARD 

Mask J. ~gmlett ,  Chaima~i 

Robert J. Johnson, Commissioner 

Lisa A. Rule, Cormnissioner 

cc: Virginia A. Larnberton, Director of Persolmel, 25 Capitol St., Concord, NH 03301 

Tliomas Hardiman, SEA Director of Field Operations, PO Box 3303, Concord, NH 03302- 

3303 

Sandra Platt, Manager of Humaii Resources, Dept. of Health and Human Services, G 

Hazel1 Dr., Concord, NH 03 3 0 1 

Peter Odom, Chief Staff Attorney, ~ e i t .  of Health and Huma~i Services, 6 Haze11 Dr., 

Concord, NH 03301 
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