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Appeal of Edward P. Burke
Docket Nb. 89-CG 1

Edward P. Burke is enployed as the Planning Drector of the
New Hanpshi re Devel oprrental D sabilities Council (Sal ary G ade 30).
He appeal s the decision of the Drector of Personnel, Virginia A
Vogel, of Decenber 20, 1988, denying his request for
recl assificationand upgradi ng of his positionto that of Executive
Drector of the GCouncil, which he proposes to be at Salary G ade
34. The Division of Personnel approved the title change, but
determned that the appropriate salary grade renai ned G ade 30.

A hearing in this matter, |asting approximately 45 m nutes,
was held on Novenber 29, 1989. The Board consisted of
Comm ssi oners Bennett (Acting Chair) and Qushman. Appel | ant Bur ke
appeared pro se. Director Vogel represented the D vision and
her sel f.

An audi otape recording of the hearing was nade, and that,
together with all papers, exhibits and pleadi ngs recei ved by the
Board constitute the record in this case. The Dvision has filed
Requests for Findings of Fact and Rulings of Law, which we deal

w t h bel ow
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The Dvision has also filed a Mtion to Dsmss dated April
11, 1989. The basis for this notion is that Per-A 206.02(c)
requires that copies of papers filed with the Board are to be
served upon the party respondent. The D vision contends that it
was never tinely servedinthat M. Burke served a Notice of Appeal
on Decenber 30, 1988, on Mary Pill sbury Brown, the Chairnan of the
Gouncil, and filed it with the Board, but did not serve it uponthe
D vi si on. The Division says Burke never provided it with the
supporting docunentation he filed either.

At hearing the Board received argunment on the notion. It
appears that Burke's appeal was received by the Board on January
4, 1989, and that the Board's Executive Secretary executed a
recei pt therefor. It is conceivable under our rules that Burke’s
appeal is untinely, and it appears to the Board that service upon
the D vision was not effected i n accordance with Per-A 206.02(c).
Wiile the Board could certainly dispose of this appeal on these
grounds, the Board determned, in the interests of fairness, to
t ake t he noti on under advi senent and recei ve evidence onthe nerits
of the appeal. Having done so, we deny the notion, as we decide
t he appeal on ot her grounds.

However, we note that our rules are intended to provide
guidance for parties appearing before the Board and we wll
generally interpret themstrictly. Parties who do not adhere to
the rules strictly accept the ri sk of possible summary di sposition

of the case at hand i n accordance with those sane rul es. Note Per-
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A 202. 04. By way of comrent, it is not apparent to us that M.
Burke had any special excusable m stake, msfortune or accident
givingriseto his failureto conply with the referenced rul e, and
it isclear tous that his taking pains to obtain a receipt for
his ultimate filing of his appeal is irrelevant to the issues
raised by this particular notion. W note further that
communi cati onw t h t he Board does not constitute comruni cationw th
the Dvision, a separate legal entity, and vi ce versa. The nmanner
inwhichtineliness is conputed is set forth in our rules.

W turn nowto sone of the evidence and findings inthe case,
and decide it based upon all of the record:

Appel |l ant Burke filed a | arge packet of materials explaining
and intended to support his appeal. This is dated Decenber 30,
1988, and addressed to the fornmer Chair, Loretta Pl att. Ve
appreci ate M. Burke’s efforts in conpiling these materials, and
we reviewed themin our deliberations. Accordingly, we do not
recount those materials in detail as they are contained wi thin the
record.

In those materials, the appellant sets forth five arguments
whi ch he contends warrant a nodification or reversal of D rector
Vogel’s determnation. These are al | eged procedural irregularities
I nthe positionreviewprocess, subjectivityintherevi ewprocess,
that the informati on apparently received by the D rector does not
support her decision, that the position has changed substantially

(in part due to changed federal | awand its requirenents), and t hat
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the positions to which M. Burke’s was conpared (such as Deputy
Drectors in the Departnent of Health and Human Servi ces) do not
represent appropriate, reliable conparatives, and that "...(i)n
short, it has been our case all along that the positionis a uni que
one requiring a higher classification."

The appel |l ant contends that the evidence conpels an upward
adjustnment to the ‘"educational," "skill" and "experience"
requi rements (evaluation factors) for the position, thereby
requiring reallocation to Gade 34. (Details below. ( See,
D vision of Personnel, Evaluation Minual). (The bal ance of the
packet contains docunentary exhibits contended to support
appellant’s argunents).

The positionin question was reviewed previously i n 1985, and

then upgraded to its present Labor G- ade 30. The changes requested

are:

Educati on 7th degree - 100 points to
8th degree - 115 points
(see, Posi tion A assification
Questionnaire)

Experi ence 8th degree - 100 points to
9th degree - 125 points
(see, Posi tion A assification

Questionnaire)

Super vi si on 5th degree - 60 points to

6t h degree - 80 points _
(contends to supervise technical
consul tant s)
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Phvsical Effort 2nd degree - 10 points to

3rd degree - 20 points

(assi st s persons | nwheel chai rs, uses

audi o vi sual equi pnent, etc.)
(The appellant’s addition appears to be off by five points, but his
contentionis that a revised point total is 750 points overall,
which he says equate to a Labor QGade 34). Ms. Vogel’s
determnation letter of Decenber 20, 1988, is also included.
Therein, at pages four and five, she cooments on the Division’s
rational e for not accepting the referenced eval uati on factor point
real | ocati ons.

At the hearing, testinony was received from the appellant,
Gounci | Chai rman Brown, M. Harold Acres, the Gouncil Vice Chair,
and D rector Vogel .

M. Burke stressed the trans-departnental character of his
agency and the great need for negotiation and advocacy skills
pertinent to his position, as well as the i ndependence required of
the Gouncil in order to perform the functions contenpl ated by
federal law (he cites, inter alia, 42 USC § 6024).

Chai rman Brown indicated that she had | ong been seeking the
upgradi ng of this position. The desired upgradi ng has suffered by
the conparison of Burke's position to the Deputy Drectors of the
Departnent of Health and Human Services. M. Acres, a seven year
veteran on the Gouncil, concurred in M. Brown’s coments. The
position is an unusual one in his view, warranting the upgrade.

(But see, Per-A 201.02(c), note (c)(5), "economc factors" not
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grounds for reclassification, touched upon by bot h Chairman Br own
and M. Acres).

D rector Vogel testified about the history of the positionand
the prior upgrade in 1986. She advised that it is possible to
augnent salaries for recruiting purposes, but that that was not
done in this case, and she notes that there are other positions in
state service which report to appointed boards (i.e., Human R ghts
Comm ssion, Chief Admnistrator i s Labor G ade 27; Pharnacy Board,
a Labor Grade 28).

D rector Vogel went on to conpare the positionin questionto
the allegedly conparable positions, particularly as to the
evaluation factors inissue. She notes that the job specification
for the position requires a Master’s Degree, not that degree plus
30 additional credit hours, as the appellant urges are actually
needed. She testified that this would be inconsistent with the
cl ass of "comparable" positions generally, and believes it to be
I nappropriate and likely to make recruiting even nore difficult.
She advances the sane position respecting the required anmount of
experi ence (per job description). She points out that the position
I n question reviews many prograns, but has no "inplenentation"
responsi bility, or supervision over nmany enployees in multiple
prograns warranting a change in the supervision attribute to the
sixth degree (80 points). This would be inconsistent with the
application of the evaluati on paraneters to other positions and in

ot her cases, i n her view.



Page 7

Smlarly, the classification standard regardi ng physica
effort requires "continuous lifting," and it is M. Vogel’s Vview
that anincreaseinthe points attributable to that parameter woul d
al so be unreconcilableto the classification/evaluation System as
used and defined based upon the physical activities which appear
to actually be required in M. Burke's position. Ms. Vogel
concludes that the position in question is an Admnistrator III
position in type (Labor Gade 30) (i.e. Admnistrator, Bureau of
Plant and Property; Chief Psychol ogist; Chief of Data Processing;
Assi stant Manager of Safety; etc.).

Upon consi derati on of the foregoing, the Board rul es that the
appel l ant has failed to nmeet his burden to showthat the Drector's
deci sion was unlawful or unreasonable. W find that decision to
be supported by the -evidence for the foregoing reasons.
Accordingly, the i nstant appeal nust be deni ed.

The Dvision's Requests for Findings of Fact and Rulings of
Law are each granted to the extent not inconsistent with the

f or egoi ng.

13 August 1990 RSONNEL S BOARD
e

Mark J. Béﬁnett
Actlng Chai

| SSLED September 17, 1990
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N Edward P Burke, Executive D rector

cc: Harol d Acres, Chairnan
M Mry Mongan, Cormi ssioner
Heal th and Hurman Servi ces
Mirginia A Vogel, Director, Personnel



