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The New Hampshire Personnel AppeasBoard (Wood, Johnson and Barry) met on Wednesday,
August 25, 1999, under the authority of RSA 21-1:57, to hear the appeal of Jack Jarvis, an
employee of the Labor Department. Mr. Jarvis, who appeared pro se, was appealing the
Personnel Director's decision denying his request for reclassificationfrom Supervisor III, salary
grade 22, to aclassificationin the Administrator series. VirginiaLamberton, Director of
Personnel, appeared on behalf of the Division of Personnel.

The appea was heard on offersof proof by the parties. Therecord of the hearing in this matter
consistsof pleadings submitted by the parties, notices and ordersissued by the Board, the audio
taperecording of the hearing on the merits of the appeal, and documentsadmitted into evidence
asfollows:

State's Exhibits

L etter dated February 23, 1998 from Jack Jarvisto the Division of Personnel
Position Classification Questionnaire compl eted by Jack Jarvis
Organizational Chart, Department of Labor

Supplemental Job Description, dated 7/1/94

Supervisor III Job specification

Administrator | Job Specification

Administrator IT Job Specification

Point Evaluations

Decision of the Director of Personnel

Request for Reconsideration

Responseto Request for Reconsideration
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Appélant's Exhibits

1. Class evaluation performed by the Commissioner of Labor and the appellant for the
appellant's position

Organizationa chart for the Department of Labor

Printed copy of the department'sWeb Site, showing the appellant asleading adivision

L etters from businesses and associationsexpressing appreciationfor services he had provided
Copy of the Letter to Director Lamberton requesting reconsiderationof the original denial of
his reclassificationrequest

6. Copy of RSA 281-A:64-b creatingthe position currently occupied by the appellant
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The appellant offered into evidencealetter dated August 18, 1999, with attachments, addressing
"significant changes[that] have, or are about to occur,” in his position. The Board declined to
accept those documents, explaining that its authority to hear and decide classification appealsis
limited to areview of the Director's decision and the information and evidencethat was available
to her at the time that the classification decision was made. Therefore, the only evidencethat the
Board can consider is the evidence and information that was availableto the Director at the time
of her review. Changesto aposition occurring after the date of the Director's decision could not
haveformed part of her review of the position, and thereforeare not admissible.

Mr. Jarvis argued that in his position as the Manager of Safety and Training, heis responsible for
administration of programsunder RSA 277, Public Employee Safety and Health; RSA 277-A,
Worker'sRight to Know; RSA 281-A:64, Written Safety Programsand Joint L oss Management
Committees; and RSA 278, Apprenticeship Programsin Tradeand Industry. Mr. Jarvis argued
that his position was equivalent to that of aDivision Director within the Department of Labor,
that he reported directly to the Commissioner of Labor rather than to any Division Director or
Administrator, and that his duties and responsibilitiesfar exceeded those of his current
classification of Supervisor I1I, salary grade 22.

Mr. Jarvis argued that the legislature created the position he now occupies as a"Manager of
Safety, Training, and Injury Prevention," salary grade 24.! He said that he was very surprised to

' "Thereis created withinthe department of labor the classified full-tune position of manager of safety, training, and
injury preventionwho shall be under the direction of the labor commissioner. The position shall be at |abor grade
24. The manager shall be responsiblefor mandatory workplace safety programsand for the devel opment of
effectivemulti-mediaworkplace safety programs which shall be availableto all employers.” [RSA 281-A:64-b]
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find that the position had been downgraded by the Division of Persomiel from its statutory title
and grade to Supervisor I11, salary grade 22, and that lie never received prior notification of the
change.

Mr. Jarvis argued that on several occasions, he has been called upon to testify beforethe New
Hampshire House and Senate on pending legidlation. He stated that lie develops administrative
rules, presents rulemaking requeststo the Joint L egislative Committee on Administrative Rules,
and ensuresthat the rules remainin effect and up-to-date. Mi-. Jarvis said that heisresponsible
for ensuring that the Safety Inspectorswho report to him receive appropriatetraining and
guidance. He said that following an inspection, he is personally responsiblefor assessing civil
penaltiesif appropriate, and is authorized to hold "first phase informal hearingson civil
penalties." He stated that the Commissioner also has authorized him to reduce or waive civil
penalties after they have been issued.

Mr. Jarvis said that his position comparesfavorably with the classificationfor Administrator IT in
that he evaluates state and federal regulationsin relationship to the apprenticeship program, and
studies safety issues on anational level to ensurethat any revisions to New Hampshire's
programsarein conformancewith changes at the federal level. He stated that he prepares and
presents public defenseof changesin policy for the agency. He stated that in additionto
evaluating the work performance of safety professionalsunder his direction, he develops staffing
plansfor hiswork unit.

Personnel Director VirginiaLambertonarguedthat Mr. Jarvis positionis properly classified asa
Supervisor III, salary grade 22. Ms. Lambertonsaid that it was not unusual for agencies to ask
the Legislatureto createaposition with aspecifictitle and grade, effectively circumventing the
classification process. Nonetheless, she explained, all positions in the classified service are
subject to alocation under the provisionsof RSA 21-1:42, III. Ms. Lamberton said that when the
position currently occupied by the appellant was created, it was part of a"fast-track” legidative
package devel oped under the Merrill administrationin an attempt to reduce Workers
Compensation premiumsin the State in order to attract and retain businesses. She said that she
had a"gentleman'sagreement" with then Commissioner Richard Flynn that oncethe legislation
was passed, the position would be reviewed to determine the appropriatetitle and grade within
the classificationplan. Ms. Lainbertonsaid that the review and allocation occurred before Mr.
Jarvis was appointed to fill the position, and the Divisiontliereforewould not have notified Mr.
Jarvis prior to its establishment of an appropriateclassificationand salary grade.
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Ms. Lamberton stated that the request for reclassification(State's Exhibit A) submitted in
February, 1998, did not specify a class or grade being requested for reclassification. She said
that in the request for reconsideration, however, it was clear that the appellant was asking for the
position to be reclassifiedto Administrator II, salary grade28. Ms. Lamberton said that when a
reclassificationrequest is vague, or makes no specific recommendation for reclassification, the
Divisionof Personnel triesto look more"globally.” In thiscase, she said, the Division compared
theinformationin the appellant'srequest to the entire Administrator class series.

Ms. Lamberton said that the classification process includesareview of minimum qualifications
to determinewhat level of education and experience an applicant for the position would need in
order to certify as being minimally qualifiedfor avacancy in that position. She said that in this
case, the Labor Commissioner indicated on page 5 of the classificationquestionnaire that the
positionshould require abachelor's degree and 4 years of experience, whereas the minimum
qualificationsfor either Administrator | or Administrator IT are amaster's degree and six years of
experience.

Ms. Lamberton said that the documents submitted to the Division of Personnel were consistent
with the statutory enactment, in that there was no provisionin the law for Safety, Training and
Injury Preventionto be aseparate Division of the Department of Labor. She said that under the
provisions of RSA 21-G, the "Manager of Safety, Training and Injury Prevention” was
specifically created as aclassified position, not an unclassified Director as required by RSA 21-G
for organization of executive branch agencies. Therefore, shesaid, despite the appellant's
assertion that he headsa"division" of the Department of Labor, or the fact that the
Commissioner considered the appellant to be a"direct report” at the time of the reclassification
request, it had no bearing on the correct classificationof the positionitself. Ms. Lamberton
argued that final authority for classificationisvestedin the Director of Personnel, and that after
reviewing the appellant'sduties and responsibilitiesin relationshipto the classification plan, she
determined that his position was properly alocated a Supervisor 111, salary grade 22.

At the Board'srequest, the appellant discussed his dutiesin light of the proposed level/point
assignmentsfor each of the evaluation factorsfor hisduties at the time of the classification
review and decision. Uponreview of the evidence, arguments and offersof proof, the Board
madethe following findingsof fact and rulingsof law:
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Findings of Fact

1. Theminimum Educationand Experiencerequirementsfor the classification of Supervisor III
are abachelor'sdegree and 4 years of experience, or any equivalent combination of approved
education and experiencetotaling 8 years.

2. Reclassificationto either Administrator | or II would result in amendment of the minimum
qualificationsto include aMaster's degree and 6 years of experience, with no allowance for
equivalent combinations of education and experience.

3. Intherequest for reclassification submitted by the appellant and former Labor
Commissioner Symonds, the Commissioner recommended a bachelor's degree and four years
of experience as the appropriate minimum qualificationsfor the position under appeal .

4. Therecommended and approved minimum qualificationsare consistent with the class
specification for Supervisor I11, and are properly rated a the 4" degree for the classification
evaluation factors of "Skill" and "Knowledge."

5. Theappellant'spositionis currently alocated at level 4 for the factor "Impact." The evidence
reflectsthat heis"...responsible for achieving direct serviceobjectives by assessing agency
service needs and making preliminary recommendationsfor devel opment of aternative short-
term program policies and procedures’ as set forth in his current class specification and
supplemental job description.

6. Whilethereisevidencethat the appellant participatesin the long-range planning process for
some functionswithin the Labor Department, his dutiesin relationship to the agency as a
whole do not reflect that heis responsiblefor, "...achieving major aspects of long-range
agency objectivesby planning short- and long-term organizational goals, reviewing
recommendationsfor procedural changes and developing or revising program policies." The
appellant'ssummary of his responsibilitiesas outlinedin his August 19, 1998, |etter to
Personnel Director Lamberton clearly relate to achievement of direct service objectives.

7. The appellant'ssupervisory duties are properly rated a the 4™ level for
"Supervision/Management." The evidencedoes not reflect that heis responsiblefor,
"...delegating supervisory or program responsibilitiesto subordinate managerswith overall
accountability for hiring employeesand approving program policies’ as described by the
specification for Administrator II. Instead, the evidence reflectsthat heisresponsible for,
"...direct supervision of programs or of employeesdoing work which differsfrom the
supervisor, including disciplining employees, solving personnel problems, recommending
hiring and firing employees and devel oping work methods..."

8. The appellant's duties are accurately described by the 5 level for the " Communication”

factor, which, "Requires reviewing summaries and reports and making management level
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decisionsto solve problems or to achieve work objectivesas well as articulating and
expressing those solutions and goals..." The appellant'sresponsibility to testify before
legislative committees accurately described by thislevel as, "...also requiresformal
presentations of solutions and goalsto employeesand the general public to increase the
responsiveness of the agency toward the demands of its client system.”

9. AsdescribedinhisAugust 19, 1998, |etter to the Director of Personnel, the appellantis
engaged primarily in developingtraining programs, monitoring client/agency compliance
with State regul ations, promoting a safe and effective apprenti ceship program, supervising
three Safety 1nspectorsand managing the budget for hiswork unit. Those duties are
accurately described by the 4™ level for the "Complexity" factor, in that the appellantis
responsiblefor, "coordinating a combination of diversejob functionsin order to integrate
professional and technical agency goals.”

10. The appellant's duties and responsibilitiesare accurately described by the 4™ level for
"Independent Action,” requiring, " objective assessment in analyzing and devel oping new
work methods and procedures subject to periodic review and in making decisions according
to established technical, professional or administrative standards.”

11. Overall, the appellant'sduties and responsibilitiesare accurately described by the
specification for Supervisor II1.

12. The evidence supportsthe allocation of the appellant's position as a Supervisor III, salary
grade22. It does not support reclassificationof his position to Administrator |, salary grade
26 or Administrator IT, salary grade 28.

Rulingsof Law

A. "Thedirector shall establish aformal written class specification covering each position in the
classified system. The purpose of the class specification shall beto identify the job
functions, distinguishing factors, examination requirements, and the minimum qualifications
which apply to al positionsin the sameclass." [Per 301.02 (a)]

B. "Theduties and work assignmentsfor each position in the state classified service shall be
defined by a supplemental job description established by this rule." [Per 301.03 (a)]

C. Thesupplemental job descriptionshall be developed and updated by the appointing authority
or the supervisor assigned by the appointing authority to overseethe work assignments of the
position.” [Per 301.03 (b)]

D. "Any work assignment which affects more than 10 percent of the total working time of the
position shall be listed on the descriptionby the appointing authority, designated supervisor

or the employee of the positionin accordance with thisrule." [Per 301.03 (c)]
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E. Anemployee's supplemental job description must include, "A statement of the scope of work
for the position, which shall be related to the basic purpose section of the class specification
and shall specify how the broad purpose of the specificationtrand ates into a specific role
withinthe goals and objectives of theagency.” [Per 303.03 (d) (6)]

F. "Thereishereby established within the department of administrativeservicesthe division of
personnel, under the supervision of an unclassified director of personnel appointed under
RSA 21-I:2, who shall be responsiblefor the following functionsin accordancewith
applicablelaws: ...III. Allocating the position of every employeein the classified service to
one of the classificationsin the classification plan. [RSA 21-1:42, I1I]

G. "Allocation Review. — The employee or the department head, or both, affected by the
allocation of apositionin aclassificationplan shall have an opportunity to request areview
of that allocation in accordance with rules adopted by the director under RSA 541-A,
provided such request is made within 15 days of the allocation. If areview is requested by an
employee, the director shall contact the employee's department head to determine how the
employee'sresponsibilitiesand dutiesrelateto the responsibilitiesand duties of similar
positionsthroughout the state. The employeeor department head, or both, shall havethe right
to appeal the director'sdecision to the personnel appeals board in accordancewith rules
adopted by the board under RSA 541-A. If the board determinesthat anindividual isnot
properly classifiedin accordancewith the classificationplan or the director'srules, it shall
issue an order requiring the director to make a correction.” [RSA 21-1:57]

Decision and Order

During a classification appeal hearing, it is often difficult to remember that classification
involves positions and not people. Clearly, Mr. Jarvis has enjoyed the confidence of the
Commissionersfor whom he has worked, and has been given substantial latitude to carry out the
department's statutory mandatesin matters ranging from continuation of the apprenticeship
program to development of safety, training and injury preventionprogramsfor usein the public
and private sectors. However, in reviewing the position allocationitself, the Board must focus
on thebasic requirementsof the positionitself in relationshipto the Labor Department and the
state as awhole, not on the appellant's enthusiasm, dedicationand skills.

The appellant failed to offer evidence to support his assertionthat " Safety and Training" is an
actual Division of the Department of Labor warranting his reclassificationto Administrator | or
II. Althoughthe position of "Manager of Safety, Training and Injury Prevention” was created

with enactment of RSA 281-A:64-b, thelanguage of the statute created the position under the
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heading of "Workers Compensation.” The languageof RSA 281-A:64-b makesno referenceto a
"Safety and Training Division." Instead, it lays out the purpose of the position as responsible,
"...for development of mandatory workplace safety programs and for the devel opment of
effective multi-mediaworkpl ace safety programs which shall be availableto all employers.”

RSA 281-A:64-b did not exclude the position from allocation under the broader statutory
authority vested solely in the Director of Personnel by RSA 21-1:42, 111, to allocate every
positionin the State classified service. Therefore, the Director's decision to classify the position
as aSupervisor I1I, saary grade 22, was clearly within her purview, and the preponderance of the
evidence supportsthe Director's position that the appellant'sposition is properly classified asa
Supervisor I, salary grade 22.

Having fully considered the parties evidence, arguments and offers of proof, the Board voted
unanimously to DENY Mr. Jarvis reclassificationappeal.

THE PERSONNEL APPEALSBOARD

e

atrick H. Wood, Chaftman

cc:  VirginiaA Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
John E. Jarvis, Safety Management, Department of Labor, PO Box 2230, Concord, NH
03302-2230
Commissioner James Casey, Department of Labor, PO Box 2230, Concord, NH 03302-
2230
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