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On Marc11 26, 1999, the Board received Mr. St. Hilaire's request for an evideiltialy heasing on the 

matter of his eligibility for compensation at salary grade 30 retsoactive to the date of his membership 

in the New Hampshire Bar Association. 

\ ' In general, a request for reconsideration must either allege that the Board has made an error of law 

or must present additional facts that were not available for the Board's review when the appeal was 

decided. In order to request a rehearing, the pa iv  dissatisfied with the Board's order must set forth 

every ground upon which it is alleged that the Board's decision is unlawful or unreasonable. T11e 

Board may grant a rehearing if, in its opinion, good reason for such rehearing is stated in the motion. 

Having reviewed the Motion in conjunction with its decision in this matter, tlie Board finds no good 

reason therein to recollsider its decision or to grant the appellant's request for an evidentiary hearing. 

The Board continues to find that there are no material facts in dispute that would necessitate the 

scl~eduling of an evideiltiary hearing. The facts as set fol-th in the Board's Febluary 24, 1999, 

decision are well-supported by the evidence, restate the material facts as presented by the appellant 

in his June 23, 1998, appeal, and sunlmarize the docunle~lts offered for consideration by the Board. 

The appellant has failed to persuade the Board that its Febi-ua~y 24, 1999, decision is umeasonable 

or unlawful. J t 
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, \ 
I ) I .  The appellant argued that the Director's arguments in support of her motion to dismiss the 

appeal were without merit. 
I 

As t l~e  Febi-uary 24, 1998, decision reflects, the Board weighed both the Director's arguments 

supporting her motioil to dismiss the appeal for lack of tinlely filing, and the appellant's 

representation of events. The Board did not dismiss the appeal, but reviewed the case on it merits. 

The Board does not believe good reason exists to rehear an appeal based on the appellant's 

disagreement with arguments suppoi-ting a Motion to Dismiss when that Motion has already been 

denied. 

2. The appellant argued that the Board violated his due process rights by failing to respond to a 

request for a hearing in a timely nzanner, failing to rzotzfy tlze petitioner that a hearing or review 

was scheduled, and conducting a lzearing on the merits without the petitiorzer present to present 
/- 

' I  evidence. He further argued tlzat 1ze had sz@eredfirzancial lzardships, as Ize had been "told by 

state officials that the pay increase would talce effect in Nove77zber of 1997," had to wait seven 

months for a response from the Director, and anotlzer eiglzt nzorztlzs for lzis appeal to be 

reviewed. 

The Board prioritizes its cases,, including this appeal, by category. It then schedules appeals within 

their category in the order in wl~ich they are received. There are no scl~ed~~ling deadlines imposed by 

~ u l e  or law, and appeals are scheduled as expeditiously as possible. Per-A 202.09 requires the Board 

to give parties fourteen days notice if a l~earing'is to be scl~ed~lled on a pending appeal. In this 

instance, the Board detelmined on the pleadings that there were no material facts in dispute, and the 

Board disposed of the matter witliout evidentia~y hearing in accordance with Per-A 202.04 (a)(l). 

The appellant's personal financial circumstances, albeit regrettable, have no bearing on the facts of 

t l~e  case, or upon the lawfulness or reasonableness of the Board's decisioil denying his appeal. 
, 

Apl~eal of Daniel St. Hilnil-e 
Doclcet #98-C-4 

Page 2 of 4 



3. The appellant argued that each point the Board addressed was in dispute with the position of the 

Director, and that the Board therefore erred in finding that there were no material facts in 

dispute. 

Any facts in dispute relate solely to the tiineliness of the appeal and are not material to the decision 

from which the appeal arises, specifically whether or not the appellant meets the lnininlum 

qualifications appearing on the class specification for an increase from salary grade 27 to salaiy 

grade 30. 

4. The appellant argued that the director's decision is arbitrary and capricious. He argued that 

Marta Modigliani, a former examivler with the department, was zpgraded once the ernployee had 

passed the bar examination. 

Absent evidence that such an upgrading occurred, that the named employee did not have five years 

of experience as an attorney at the time the position was ~~pgraded, and that the upgrading occuwed 

after November 9, 1995, the appellant's argument is witho~lt merit. 
/ ' I  

5. The appellant argued that the decision of thb Board and Director is urzlawful and unreasonable, 

noting that, "...bar membership is not necessavy to practice law in an acErnirzistrative setting." 

As the Board found in its F e b ~ u a ~ y  24, 1999, decision, "The word attollley appears only in the 
i 

minimum qualifications at the sala~y grade 30 level. By co~nparison, the lower levels of Hearings 

Examiner require either experience as a law clelk, or post grad~~ate experience in the practice of 

law." Mr. St. Hilaire's work as a Hearings Examiner, sala~y grade 27, qualifies as "post graduate 

experience in the practice of law" but not experience as an attorney. 

Clearly the appellant disagrees with the outco~ne of his appeal. However, restating the argumeilts 
, . . .  . . :  

already raised in the pleadings and fillly considered by the Board in reaching its decision does not 
J . , , .  

provide good reason for a reheariag. 
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I i Accordingly, the appellant's request for rehearing is DENIED. 

i THE PERSONNEL APPEALS BOARD 

Mark J. ~ e n g t t ,  Chaiiman 

cc: Virginia A. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301 

:n Daniel St. Hilaire, Dept. of Safety, Bureau of Hearings, 10 Haze11 Dr., Concord, NH 03305 
-, i 
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DEPARTMENT OF SAFETY 

On June 23, 1998, the Board received the above-titled appeal filed p~~rsuant to Per-A 201.01 

[J~~risdiction] and Per-A 208 [Classification and Evaluation Appeals] of the Rules of the Personnel 

Appeals Board. On September 23, 1998, t l~e Board received Personnel Director Lanlberton's 

Septeillber 22, 1998, letter aslting the Board to dislniss the appeal as untin~ely. 

i? 
Having reviewed the pleadings received to date, the Board found that aside from the issue of 

timeliness, the parties' disagreement is limited to the coil-ect intel-pretation of the current statement of 

ininim~un qualifications for the position of Hearings Examiner, salary grade 30. Otheiwise, none of 

the inaterial facts are in dispute. Therefore, in accordance wit11 Per-A 202.04 (a)(l), the Board voted 

to decide the appeal witllo~lt a11 evidentiary hearing. 

The ~lnderlying facts are as follows: 

1. Mr. St. Hilaire was hired as a Hearings Examiner for the Depai-tment of Safety, Bureau of 

I-Iearings, on December 28, 1992. 

2. At the time of hire, Mrl. St. I-Iilaire possessed a law degree froill the Boston University School of 

Law. I-Iowever, he had not been admitted to the New I-Iainpsl~ire Bar Associatioil and he had no 

experience as an attori~ey . 

3. Because Mr. St. Hilaire did not possess the illininl~un qualifications for cei-tification at the salary 
,, .-\ 

(-1 grade 30 level, the position was downgraded to salaiy grade 27 until' such time that l ~ e  met the 

ininiill~lm qualificatioils to certify at the lligl~er level. 
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4. Effective November 9, 1995, the class specification for Hearings Exanliner was revised, 
/- \\ 
I i 

1 
increasiilg the experience req~~irement for cei-tification at the salaly gsade 30 level. 

I\ / 5. The revised specificatioil for Hearings Examiner, effective November 9, 1995, lists the following 

minimum qualifications for certification at the salary grade 30 level: J.D. from a recognized 

school of law; five years' experience as an attorney, two years of wl~ich must l~ave been as an 

attol-ney involved wit11 administrative law or concer~~ed wit11 regulatory authorities; and 
I : ,  , , 

membership in the New I-Iampshire Bar Association. 

6. On November 4, 1997, t l~e  Department of Safety submitted to the Division of Persoilnel a 

Persoililel Actioiz Form to proillote Mr. St. Ililaire from salary grade 27 to salaly gsade 30. The 

for~n indicated that Mr. St. Hilaire had been swolil in as a menlber of the New Ha~npshire Bar 

Associatioil on Novenlber 3, 1997. 

7. The Division of Personllel did not approve the promotioa. 

8. By letter dated November 14, 1997, addressed to Safety Colllnlissioner Richard M. Flyl~n, 

Personnel Director Lambei-ton wrote that she had recently received a note fi-om the 

Coininissioiler requesting recoilsideratioi1 of her refusal to increase Mr. St. Hilaire's level of 

co~~~pensation. I11 her letter, Ms. Lainbeston explained l~e r  rationale for denying the agency's 

request. She described the differences between qualificatioils for Hearings Exainiiler positions 

in tlle Departilleilt of Safety and the qualifications for Hearings Officer and Attollley positions in 

other State agencies. She also explaiiled how the nlillinlun1 qualifications for those positioils 

relate to the classificatioi~/compeilsatioil plan.. 

9. Approximately three moatl~s later, on Februaly 27, 1998, Mr. St. Hilaire wrote to the Director 

req~lesting that his position be "readjusted to a labor grade 30." 

10. Mr. St. Ililaire quoted Black's Law Dictionarv, defining attoilley as "an agent or one who is 

authorized to act in the place or stead of anotller." He argued that even before his admission to 

the New Hainpsl~ire Bar in Noveinber, 1 9 9 t  iil his capacity as a Hearings Exalnii~er he was 

acting as tlle legal agent for tlle Coilln1issio1ler of Safety and Director of the Division of Motor 

Vehicles. Tllerefore, he argued, his experience as a I-Iearings Exaininer inust be considered 

experience as an attor~ley. 

11. Having received no response to his Februa~y 27, 1998, letter, Mr. St. Ililaire wrote to the 

Director again on May 29, 1998, requesting iilfolillation on the status of request. 
n 
( 12. The Director responded by letter dated J~u l l8 ,  1998. 

Appeal of Dar7.iel St. ITi1aii.e 
Doclcet #98-C-4 

Page 2 of 5 



I 1. 3 In his June 23, 1998, appeal to this Board, Mr. St. Hilaire wrote: 
( \ 

"On Noveillber 3, 1997, this eillployee became a member of the NH Bar and conlpleted 

pape~wolk for the upgrade [from salary grade 27 to salary grade 301 since the requireme~lts 

of 5 years experience and meillbership in the Bar were f~dfilled. This einployee did not 

receive the expected pay increase and inq~tired in writing to the Division of Persoilnel 011 

There is no evidence of a request from Mr. St. Hilaire to the Director-of Perso~lilel for adjustnleilt of 

his salary grade in Noveillber, 1997. Instead, the evidence reflects that a request was made by the 

Department of Safety tl~rough its s~~bmission of a Persoililel Action Forn~ dated November 4, 1997. 

The Director did not approve the request. Her written explaiiation of that decision was provided in a 

letter to Commissioi~er ~ i p n  dated November 14, 1997. 111 order to have been timely, an appeal of 

the Director's refusal to adjust the appellant's coinpeilsatioil illilst have been received by the Board 
/1 

( ) on or before Novernber 29, 1997. Mr. St. Hilaire's letter to the Director dated Februa~y 27, 1998, is , '~ 
L 

'3 not a tiinely appeal of that decision. 

However, upon review of the pleadings, the Board found that Mr. St. Hilaire's letter of Febnlary 27, 

1998, is best described as a new request for adjustment of the appellant's coinpeilsatioil fi-om salaiy 

grade 27 to salary grade 30. Whereas the Director's respdnse to that request was dated June 8, 1998, 

the Board foulild Mr. Hilaire's June 23, 1998, appeal to be timely. 

Again, the material facts are not in dispute. 111 order to receive co~llpeilsatioil as a Hearings 

Examiner, salary grade 30, an appointee i11~1st: 1) possess a J.D. from a recognized school of law, 2) 

have five years' experieilce as an attoiiley, wit11 at least &o years as an attorney involved wit11 

administrative law or conceriled wit11 regulatory authorities, and 3) be a member of the New 

I-Iai~lpsl~ire Bar Association. Mr. St. Hilaire eal-ned his JD from the Boston University Scl~ool of 

Law in 1992. Mr. St. Hilaire was eillployed by t l~e  Department of Safety in a downgraded Hearings 

Exailliner positioil in Decenlber, 1992. He passed the N. H. Bar Examination and was admitted to 

the New Hai~lpshire Bar on Noveil~ber 3, 1997. 
. . 
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In his Februa~y 27, 1998, letter to Director Lanlberton, the appellant wrote: 
lF )  

I I '  
"Black's Law Dictiona~y defines attollley as an agent or one who is a~~thorized to act in the 

place or stead of another. By virtue of nly positioil as a Hearings Examiner, the New 

I-Ianlpshire statutes authorize I-Iearings Exanli~lers to act as agents in the place or stead of the 

Conlmissioner and/or the Director of Motor Vehicles. By law, therefore, a Hearings 

Examiner is the legal agentlattomey for the Conunissioner or Director. I have therefore been 

the legal agentlattonley for the Commissioner and Director, authorized by tllem through my 

enlploy to act in their place or stead. I have therefore represented the Comnlissioner and 
. ., 

Director in this capacity for over five years." 

In addition to the definition provided by the appellant, the Board found that "Black's Law 

Dictionary, Sixth Edition, also states, "In its most cornn~on usage, however, unless a contsaly 

meaning is clearly intended this tei-nl [atto~lley] means 'attollley at law,' 'lawyer' or 'counselor at 

law."' In order to determine whether the word "attoiiley" was intended to mean soinetlling other 
n 

( ) than l'atto~mey at law," "lawyer," or "counselor at law," the Board compared the language in the - -. 
i? qualifications section of the specification for the various levels of Hearings Exanliner. The Board 
5 i 
-, /' fo~ound significant differences: 

"Hearings Examiner, salary grade 25: JD fiom a recognized law school; six months of 

experience as a law clerk, preferably involved wit11 adnlinistrative law." 

"Hearings Examiner, salailr grade 27: JD from a recognized law school; three years ofpost- 

gi*aclz~ate experience in the practice oj'law, preferably involved with administsative lawland 

or regulatory a~lthorities." 

"Hearings Examiner, salary grade 30: JD from a recognized law sc1~ool;five yen7.s' 

experience as an attorney, two years of wllich must have bee11 as an attol-ney involved with 

adnlinistrative law or conceriled with regulatory authorities. Must be a men~ber of the New 

Han~pshire Bar Association. " 

The word attollley appears only in the minimum q~lalifications at the salaly grade 30 level. By 
7- 

, 

compasison, the lower levels of Hearings Exaininer require either experience as a law clerk, or post- 

,r- \ 
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I 

graduate experience in the practice of' law. In this context, the Board found that the word "attoiiley" 

was, and is, intended to mean "attorney at law," "lawyer," or "counselor at law," not sinlply one who 
) 

acts, ". . .as an agent or one who is authorized to act in the place or stead of another." 

For the reasons set forth above, the Board found that when Mr. St. I-Iilaire requested an adjustnient 

of his coi~~pensation on February 27, 1998, he did not meet the rniniillunl qualifications for 

certification as a I-Iearings Examiner at the salary grade 30 level. Therefore, the Board voted 

uilailiinously to DENY his appeal. 

TIlE PERSONNEL APPEALS BOARD 

Mark J. ~ei&tt ,  Chaiiman 

cc: Virginia A. Lanlberton, Director of Personnel, 25 Capitol St., Concord, NH 03301 

Daniel St. I-Iilaire, Departilllent of Safety, Bureau of Ilearings, 10 I-Iazen Dr., Concord, NI-I 

03305 

Richard M. Flyn11, Coiilniissioiler of Safety, 10 Haze11 Dr., Concord, NI-I 03305 
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