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The New Hampshire Personnel AppeasBoard (Bennett and Johnson) met on Wednesday, April 30,
1997, under the authority of RSA 21-1:57, to hear the appeal of Thomas Sweeney, aformer
employee of the Department of Environmental Services. Mr. Sweeney, who was represented at the
hearing by Jean Chdlis, SEA Field Representative, was appealing the Director's decision denying his
request to establish August 1, 1987, asthe effective date of redllocation of his positionfrom Chief,
Bureau of Solid Waste Mangement to Administrator II.  VirginiaLamberton, Director of Personne,
appeared on behdf of the Divison of Personnel. The appeal was made on offers of proof by the
representativesof the parties. The record in this matter consists of the audio tape recording of the
hearing, documents submitted by the parties prior to the hearing, notices and ordersissued by the
Board, and any pleadingsand exhibitsoffered by the parties at the hearing.

The history of Mr. Sweeney's current appedl islong and complicated, and for purposes of clarity, it

is outlined below:

Mr. Sweeney'sfirst gpped to the Board wasfiled on May 3, 1989, by SEA Field Representative
Stephen McCormack, who wrotethat Mr. Sweeney wished to appeal the Personnel Director's
January 25, 1989, decisonto reclassfy his position from Chief, Bureau of Solid Waste Management,
Salary Grade 27 to Administrator I, salary grade 28. On May 8, 1989, the Director of Personnel
filed aMotion to Dismiss, arguing that Mr. Sweeney's appeal wasuntimely. Shewrote, in part,
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“As the reconsideration decision fiom which this appeal arises wasissued on
April 7, 1989, Mr. Sweeney's appeal of same must have been filed no later than
April 22,1989, in order to satisfy thetimely filing requirementsof the Board's
Rules. Evenif the Board wereto consider waiving thetimely filing requirements
of Per-A 202.01 (a), Mr. Sweeney admitsto understanding that the decision
regarding the classificationof his position wasfinal, and that he cameto such
conclusionon April 25, 1989. Eleven(11) additional caendar days el apsed
followingMr. Sweeney's " understanding™ of the decision and appeal procedures
beforehefiled an appeal with the Board."

On May 10, 1989, the Board issued adecision dismissing Mr. Sweeney's appeal asuntimely,
stating, "' Both statute and administrativerule providefor appeal to the Board within fifteen. calendar
days of the date of the action giving riseto the appeal, not within fifteen days of an employee's

understanding of the nature of the decision or requirementsfor apped.”

In 1996, SEA Field Representative Jean Chellisspoketo the Board's Executive Secretary, Mary
Ann Steele, to ask when Mr. Sweeney's classification appea would be heard. Ms. Steele advised
Ms. Chellisthat the Board had no record of apending appeal by Mr. Sweeney. On September 17,
1996, the Board received fiom Ms. Chellisacopy of aletter fiom her, dated July 6, 1989, appealing
the Personnel Director's June 21, 1989, decision concerning the effectivedate of Mr. Sweeney's
reclassification fiom Chief, Bureau of Solid Waste Management to Administrator II. The Board
searched itsrecords and was unableto locate a copy of that appeal. However, understanding that
the appeal may have been misdirected or misplaced, the Board scheduled the matter for hearing on
April 30, 1997.

Upon receipt of the Board's notice that a hearing had been scheduled on April 30, 1997, to hear Mr.
Sweeney's appeal of theeffective date of reallocation, both the Department of Environmental
Services and the Division of Personnel requested copies of the appeal fiom the Board, indicating
that they were unawareof any pending appeal. On March 31, 1997, Carmen Craggy, HR
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Supervisor for the Department of Environmental Services, wrote to the Board stating, " Thisis to
inform you that Thomas Sweeney terminated fkom the Department of Environmental Serviceson
12/14/89, and that we have no record of the appea of Ms Sweeney other than a copy you faxed to
uson March 27,1997."

Thefollowing day, the Board received from Ms. Chelliscopiesof additional documents, including a
May 18, 1989, request for reconsideration of the Board's original decisiondismissing Mr.
Sweeney's first classification appeal. Again, the Board searched its files and found no record of

having received arequest for reconsideration.

Having now reviewed the request for reconsideration of the Board's May 10, 1989, decision
dismissing Mr. Sweeney's original reclassification appeal, the Board voted to deny that request.
The appellant failed to persuadethe Board that its decisiondismissing Mr. Sweeney's May 3, 1989,
apped of her January 25, 1989, reclassificationdecisionwas untimely.

Ontheinstant appeal, Ms. Chellisargued that under the statutory schemein effect at thetime, if
morethan 45 days elapsed between the submission of a classification questionnaireand the decision
to reclassify a position, the date of change was to have been at the beginning of the first pay period
immediately followingthe 45th day. She argued that Ms Sweeney's completed classification
guestionnairewas submitted to the Division of Personnel on June 17, 1987, and that his
reclassification then should have been effective on August 1, 1987. Ms. Chellis argued that a desk
audit of Mr. Sweeney's position was completed in August 1987, and that although Classification
and Compensation Administrator Ed McCann requested additiona informationfkom the
Department of Environmental Services on October 22, 1987, he never advised the department that

“their job audit request wasincomplete.”

Ms. Chellisalso argued that until April, 1992, the Division of Personnel had no administrativerules
defining what would constitute a completed request for reclassification. Therefore, she argued that
Mr. Sweeney was entitled to additional compensationretroactiveto August 1, 1987, and reasonable
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interest on the additional moneys he would have earned between August 1, 1987 and December 14,
1989, if hisposition had been reallocated on the appropriate date.

Ms. Lamberton argued that when the Division of Personnel began itsreview of Mr. Sweeney’s
position, it was also reviewing a number of other administrativepositions in the newly reorganized
Department of Environmental Services. She argued that there was a significant amount of “back
and forth" between her division and the department because of in-fighting within the Department of
Environmental Servicesitsalf. Shesaid that her division continuedto receive conflicting
informationabout the positions, and requested additional information as well as specific
recommendationsfrom the Department with respect to the appropriatetitles and gradesfor the
positionsunder review. She argued that until her division received completeand accurate
information to compare Mr. Sweeney's position with the other administrative positionsin the
department, the request for reclassification was consideredincomplete. She also argued that the
Department initiated therequest and, as such, the Division of Personnel communicatedits progress
and its requestsfor additional information to the Department. She argued that the reclassification
request package was not complete until 1988, and the effectivedate of the changewas established

accordingly.

In consideration of the evidence and offers of proof, the Board voted to deny Mr. Sweeney's request
for reallocationretroactiveto August 1, 1987. Appellant's Exhibit A, aJune 21, 1989, letter from
the Director of Personnel to the Department of Environmental Services, liststhe effective date of
Mr. Sweeney's position reallocation as June 17, 1988. That letter aso indicates that position
questionnaires coinpleted by Mr. Sweeney and two other administrative employees had been
returned for " additional information.” In her letter, the Director stated, in part:

"Asyou recall, on October 22, 1987 Classification and Compensation
Administrator Ed McCann wroteto Mr. Morrissey requesting specific information
inregard to anumber of positions within your Department of Environmental
Services.. From therecordsmaintained in my Division, no additional

informationwas provided by your Department until April 21, 1988 when your
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Commissioner, Alden H. Howard wrote to me enclosing six Position
Classification Questionnairesthat he indicated had been previously submitted on
an individual basis but had been returned for additional information and for a
comparison of Administrativepositions on a department-widebasis... Upon
receipt of Mr. Howard's April 21, 1988 communication, we now had
Questionnaires.. aswell as specific recommendationson job titles and salary

gradesthat would be appropriatefor these positions.”

According to the documents submitted by the appellant, his position was reallocated, effective June
17,1988. That date appears to be consistent with reclassification a the beginning of the first pay
period following the 45th day after receipt of a" completed request for reclassification.”

Having consideredthe evidence, argument and offers of proof, the Board found that the Department
of Environmental Servicesdid not submit acompleted request for reclassification until April, 1988.
The Board further found that establishment of June 17, 1988, is consistent with statutory
requirementsfor establishment of an effective date of reclassification. Accordingly, the Board
voted to deny Mr. Sweeney's appeal .

THE NEW HAMPSHIRE PERSONNEL APPEALSBOARD

Mark J. B e}fﬁmtt, Chairman
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