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The New Hampshire Personnel  Appeals Board (Bennet t ,  Cushman and Rule) met 
Apr i l  11, 1990, t o  hear  t h e  c l a s s i f i c a t i o n  appea l  of  Robert  C.  Warren, an  
employee of t h e  New Hampshire Insurance Department. Mr. Warren appeared on 
h i s  own beha l f .  Vi rg in ia  A. Vogel, D i r ec to r  o f  Personnel ,  r ep re sen t ed  t h e  
Div is ion  of Personnel.  

Mr. Warren t e s t i f i e d  t h a t  on December 30, 1988, Insurance  Commissioner Louis 
Bergeron had reques ted  t h a t  Mr. Warren's p o s i t i o n  be reviewed and upgraded, 

F , . i n d i c a t i n g  t h a t  he supported upgrading Mr. Warren's p o s i t i o n  t o  t h e  same 
s a l a r y  grade he ld  by t h e  D i r ec to r  of  Proper ty ,  L i a b i l i t y  and Licens ing  
Div is ion .  P r i o r  t o  h i s  r e q u e s t  f o r  upgrade, t h e  a p p e l l a n t ' s  p o s i t i o n  was 
a l l o c a t e d  a t  s a l a r y  grade 27, while  t h e  D i r ec to r  of  Proper ty ,  L i a b i l i t y  and 
Licensing was a l l o c a t e d  a t  s a l a r y  grade 31. The Div is ion  o f  Personnel ,  
fol lowing review of  Mr. Warren's p o s i t i o n ,  had recommended t h e  p o s i t i o n  be 
upgraded t o  Adminis t ra tor  11, s a l a r y  grade 28. 

I n  suppor t  of h i s  appea l ,  Mr. Warren suggested t h a t  f o u r  of  t h e  n ine  
eva lua t ion  f a c t o r s  ( S t a t e  of  New Hampshire, Evaluat ion Manual) had been 
improperly a l l o c a t e d .  He s t a t e d  t h a t  fou r  s p e c i f i c  f a c t o r s  were i n  d i spu te :  
Experience, I n i t i a t i v e ,  E r r o r s  and Supervis ion.  

With regard t o  t h e  Experience f a c t o r ,  Mr. Warren t e s t i f i e d  t h a t  i f  t h e  S t a t e  
were t o  r ep l ace  him with a cand ida t e  possess ing  only  a Mas te r ' s  degree  and 5 
years  of experience,  it would run  an enormous r i s k .  Mr. Warren had e a r l i e r  
argued t h a t  a bache lo r ' s  degree  would provide i n s u f f i c i e n t  formal  educa t ion  
f o r  an incumbent i n  h i s  p o s i t i o n ,  and should be increased  minimally t o  i nc lude  
s e v e r a l  years  of g radua te  l e v e l  t r a i n i n g .  He a l s o  argued t h a t  i n su rance  i s  
b e s t  understood by l l i n s ide r s l l  and a s  such, it would be c r i t i ca l  f o r  an  
incumbent t o  have ex t ens ive  exper ience  i n  t h a t  f i e l d .  Mr. Warren t h e r e f o r e  
argued t h a t  reducing t h e  Experience f a c t o r  t o  t h e  7 t h  degree from t h e  8 t h  
degree,  a s  recommended by t h e  Div is ion  of Personnel ,  would be i n a p p r o p r i a t e .  
He concluded t h a t  t h e  8 t h  degree ,  r e q u i r i n g  7 o r  8 yea r s 1 exper ience  would be 
t h e  lowest  accep tab l e  l e v e l  of  experience f o r  an employee i n  h i s  p o s i t i o n  a t  

-,, e n t r y  l e v e l .  
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The Evaluation Manual de f ines  "Experience" as " the amount of time spen t  i n  
p r a c t i c a l  preparatioli  i n  the  same or r e l a t e d  work.  It is t h e  t i m e  required by 
a person to s a t i s f a c t o r i l y  perform the  work [meaning of s u f f i c i e n t  q u a l i t y ,  
output ,  and performance s tandards  a s  t o  insure  continued employment] and does 
n o t  include any t i m e  of the  employees spen t  beyond t h i s .  Technical a b i l i t y  
and fundamental knowledge should not  be included i n  t h i s  f a c t o r " .  

Bearing t h a t  d e f i n i t i o n  i n  mind, and i n  cons idera t ion  of t h e  spec ia l i zed  
t r a i n i n g  provided a t  the  Master 's l e v e l  of education, the  Board concurred with 
t h e  Division of Personnel 's  assessment of the  appropr ia te  degree a l l o c a t i o n  
f o r  the Experience and Education f a c t o r s .  The Board found t h a t  a person 
possessing a Master 's degree and 5 to 6 yea r s  ' experience " i n  the  same or 
r e l a t e d  work" should be a b l e  to  perform s a t i s f a c t o r i l y  a t  e n t r y  l e v e l .  

-Although t h e  Board heard testimony concerning Mr. Warren's long- service with 
t h e  Insurance Department, n e i t h e r  the  appe l l an t  nor the  Divis ion  of  Personnel 
of fered  testimony or evidence r e l a t i v e  to Mr. Warren 's own educat ional  
background or the  types of  p o s i t i o n s  held by Mr. Warren i n  h i s  tenure  a t  the  

0 Insurance Department, a s  those  c r e d e n t i a l s  r e l a t e d  to the  i s s u e  of appropr ia te  
minimum q u a l i f i c a t i o n s  f o r  h i s  pos i t ion .  The Board f u l l y  understands t h a t  a 
pos i t ion  can no t  be c l a s s i f i e d  based on t h e  incumbent's background. I f ,  
however, the  appel lant  be l ieves  h i s  own background is t y p i c a l  o f  t h a t  which an 
employee must possess to be success fu l  i n  h i s  pos i t ion ,  and has some bearing 
upon h i s  c l a s s i f i c a t i o n  appeal,  he offered no information about the  s p e c i f i c  
na tu re  and/or e x t e n t  of h i s  own experience and t r a i n i n g  f o r  t h e  Board 's  
considerat ion.  I n  the  absence of  such evidence, the  Board den ies  M r .  Warren's 
reques t  t h a t  the  experience a t t r i b u t e  be returned to the  8 t h  degree. 

The next f a c t o r  which the  appe l l an t  c i t e d  as being undervalued i n  the  
Divis ion ' s  review of h i s  p o s i t i o n  was the  I n i t i a t i v e  a t t r i b u t e .  Again, before  
considering the  appropriate degree a l l o c a t i o n ,  the  Board reviewed the  
d e f i n i t i o n  of t h i s  a t t r i b u t e  i n  t h e  Evaluation Manual. The Manual d e f i n e s  
" i n i t i a t i v e "  a s  r e l a t i n g  to " the  j o b ' s  requirements f o r  exe rc i se  of  judgment, 
independent ac t ion ,  and c r e a t i v e  e f f o r t  i n  o r ig ina t ing  new methods or 
procedures. In  addi t ion ,  i n i t i a t i v e  r e f e r s  to resourcefulness beyond rou t ine  
p rac t i ces ,  supervision,  and regula tory  procedures e s t ab l i shed  by s t a t u t e .  " 

I n  h i s  wr i t t en  presenta t ion ,  the  appel lant  s t a t e d ,  "This demonstration, as you 
w i l l  note, is accomplished by examining what the  incumbent has a c t u a l l y  done 
to show i n i t i a t i v e  of the h ighes t  a b i l i t y .  Also noted a r e  the  chal lenges  
presented to t h i s  pos i t ion  by a n  indust ry  t h a t  is constant ly  changing, 
chal lenges to which the  incumbent must respond with the  h ighes t  degree of 

, '-7 
i n i t i a t i v e  and resourcefulness."  

1 
The Board bel ieves  the  appe l l an t  has  confused the  commonly accepted d e f i n i t i o n  
of  " i n i t i a t i v e "  with t h a t  u t i l i z e d  a s  a standard of review f o r  t h e  purposes of  
pos i t ion  c l a s s i f i c a t i o n .  Webster 's New Co l l eg ia te  Dict ionary d e f i n e s  
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i n i t i a t i v e  a s  "an introductory s t ep"  o r  "energy o r  ap t i tude  displayed i n  
i n i t i a t i o n  of act ion".  The Board does not  doubt t h a t  the a p p l l a n t  has 
displayed both energy and a p t i t u d e  i n  the  performance of h i s  d u t i e s .  
I n i t i a t i v e  f o r  the  purposes of c l a s s i f i c a t i o n ,  however, r e l a t e s  to the  degree 
of independent judgment and c r e a t i v e  e f f o r t  inherent  i n  the  t a sks  associa ted  
with the  work i t s e l f ,  not the  l e v e l  of energy displayed by the incumbent i n  
approaching those tasks. 

The appel lant  recommended t h a t  h i s  p o s i t i o n  be a l located  a t  the  Gth o r  h ighes t  
degree f o r  the  I n i t i a t i v e  a t t r i b u t e ,  while the  Division of Personnel 
maintained t h a t  t h e  6th degree was reserved f o r  pos i t ions  which a r e  
responsible f o r  es tabl ishing,  organizing and carrying o u t  policy-making 
a c t i v i t i e s  and major departmental programs, with such work seldom checked o r  
revised by a super ior .  The Board d id  not f i n d  t h a t  M r .  Warren's d u t i e s ,  a s  
described i n  h i s  wri t ten  arguments, c l a s s i f i c a t i o n  quest ionnaire and sworn 
testimony, r i s e  t o  t h e  l e v e l  of the  6 th  degree. The Board, the re fo re ,  denied 
-Mr. Warren's reques t  t h a t  t h i s  a t t r i b u t e  be a l loca ted  a t  the  6 t h  degree. 

The t h i r d  a t t r i b u t e  which the  appel lant  challenged was t h e  Er ro r s  a t t r i b u t e .  0 Again, the  appel lant  argued t h a t  t h i s  a t t r i b u t e  should te a l loca ted  a t  t h e  
Gth, o r  highest  degree i n  the  c l a s s i f i c a t i o n  plan ,  s t a t i n g  he had in te rp re ted  
t h e  Evaluation Manual's reference  t o  "the success fu l  operat ion of a 
department" a s  ac tua l ly  r e f e r r i n g  t o  an agency or work un i t .  H e  a l s o  pointed 
o u t  t h a t  i f  department heads are a l l  unc lass i f i ed ,  it is unreasonable to 
reserve  the highest  degree a l l o c a t i o n  f o r  employees who a r e  n e i t h e r  p a r t  of 
t h e  c l a s s i f i c a t i o n  system nor sub jec t  t o  t h e  c l a s s i f i c a t i o n  plan. 

The Division of Personnel contended t h a t  Mr. Warren is not responsible f o r  t h e  
opera t ion of the  Insurance Department, and is therefore  h i s  p o s i t i o n  can n o t  
be a l loca ted  a t  the  6th degree f o r  the  E r r o r s  a t t r i b u t e .  Although Mr. Warren 
r a i s e s  an i n t e r e s t i n g  issue  by pointing o u t  t h a t  the  " top executives" i n  the  
Insurance Department a re  a l l  unc lass i f i ed  employees, he has not taken i n t o  
considera t ion a comparison of h i s  agency w i t h  t h e  organizat ional  s t r u c t u r e  and 
s i z e  of o the r  departments i n  S t a t e  government. The appe l l an t ' s  work u n i t  is 
extremely small  compared to o the r  d i v i s i o n ' s  i n  S t a t e  se rv ice  such a s  t h e  
Division of Human Services (Department of Health and Human Serv ices ) ,  t h e  
Division of Enforcement (Dspartment of S a f e t y ) ,  the  Division of Vocational 
Rehabi l i ta t ion  (Department of Education) , etc. A s  such, evaluat ion of t h e  
Errors  a t t r i b u t e  must be evaluated i n  considera t ion of both t h e  s i z e  of the  
u n i t  and nature  of the work performed. 

I n  considerat ion of the evidence and testimony presented, the  Board found M r .  
Warren's pos i t ion  r e s p o n s i b i l i t i e s  d id  not  warrant  a l loca t ion  a t  the  6 th  
degree for Errors .  Accordingly, the  Board voted t o  deny Mr. Warren's reques t  

' I  t h a t  the  Board increase t h i s  a t t r i b u t e ,  f ind ing  it t o  be p r o p r l y  a l loca ted  a t  
i no higher than the  5th degree defined as ii?volving "...the prepara t ion of 

information and d a t a  on which department heads base v i t a l  decis ions .  Works 
only under administrat ive s u p x v i s i o n ,  work n o t  ver i f ied  . " 
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The f i n a l  a t t r i b u t e  which t h e  appel lant  argued t o  be i n  d i s p u t e  was t h e  
Super v is ion a t t r  ibute . Again, the  appel lant  argued t h a t  "agency" should be 
in terpre ted  to mean h i s  d i v i s i o n ,  no t  the  department as a whole. As  such, he 
contended t h a t  he had " f u l l  r e s p o n s i b i l i t y  f o r  the  r e s u l t s  and e f fec t iveness"  
of a l l  opera t ions  within the  Division of L i fe ,  Health and Accident Insurance, 
and t h a t  t h i s  a t t r i b u t e  should be ra ted  a t  80 points ,  the h ighes t  degree  f o r  
t h a t  evaluation fac to r .  

Again, the  Board f inds  t h a t  t h e  appel lant  has  read the  d e f i n i t i o n s  for t h e  
various degree a l loca t ions  under the  Supervision a t t r i b u t e  very narrowly, and 
has not taken i n t o  considera t ion the  requirement t h a t  pos i t ions  under review 
be compared t o  s imi la r  pos i t ions  statewide,  a s  well a s  t o  s i m i l a r  p s i t i o n s  
within the  same agency. I f  the  Board were t o  accept  Mr. Warren's 
i n t e r p r e t a t i o n  of the  Evaluation Manual and c l a s s i f i c a t i o n  plan ,  any employee 
responsible f o r  the  o,psration of a work u n i t  would q u a l i f y  f o r  the  h ighes t  
degree a l l o c a t i o n  i n  a va r ie ty  of the  evaluat ion f a c t o r s .  

(--- \, I n  considerat ion of the  evidence and testimony presented, the  Board f i n d s  Mr. 
( / Warren's supervisory r e s p n s i b i l i t i e s  do not  rise t o  the  l e v e l  defined by t h e  

\A' 

6th degree f o r  t h a t  a t t r i b u t e .  Therefore, h i s  reques t  t h a t  t h i s  f a c t o r  be 
increased t o  t h e  highest  degree a l l o c a t i o n  is denied. 

The Board declined t o  ru le  on the  Division of Personnel 's  Requests f o r  
Findings of Fact  a s  submitted a t  the  c lose  of the hearing, f inding t h a t  such 
requests  are more properly considered an e labora t ion on the  testimony offered 
by the Director of Personnel. The Board voted t o  g ran t  the  Division of  
Personnel 's  proposed Rulings of Law. M r .  Warren's appeal,  the re fo re ,  is 
denied. 

THE PERSONNEL APPEALS BOARD /,<=+& 
Mark J. ~ e n p t ,  Acting Chairman 
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cc: Robert C. Warren, Appellant  
N ,He Insurance Department 

Louis  E. Bergeron, Commissioner 
N .H . Insurance Department 

V i r g i n i a  A. Vogel, D i rec to r  
Divis ion  of Personnel 

C i v i l  Bureau 
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