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On November 22, 1988, the Personnel Appeals Board, Commissioners Cushman, 
B r i c k e t t  and P l a t t  s i t t i n g ,  heard the matter of Bridget Whalen. M s .  Whalen, 
an employee of the Division of Public Health Services, had f i l e d  a "Motion t o  
Enforce Order and Agreementn with the Appeals Board. M s .  Whalen was 
represented by SEA Field Representative Stephen McCormack. Virginia Vogel, 
Director of Personnel, appeared on behalf of the Division of Personnel. 

After reviewing a l l  of the evidence presented, the Board made the following 
findings and rulings. A t  some time pr ior  t o  August 31, 1988, M s .  Whalen - 

' received a l e t t e r  of warning f o r  an unspecified reason. She appealed t h a t  
- act ion and on August 31, 1988, she was informed by Deputy Commissioner Arnold 

Coda t h a t  he had been designated by Commissioner Mary Mongan t o  be the hearing 
of f icer  f o r  her appeal. A t  the hearing, Deputy Commissioner Coda executed an 
agreement with the appellant i n  which the Division of Public Health Services 
was t o  seek rec lass i f ica t ion  of M s .  Whalen's posi t ion and to  withdraw the 
l e t t e r  of warning in  exchange f o r  M s .  Whalen's agreement " to  perf o m  the  
du t ies  of the  posit ions of Word Processor Operator I and Executive 
Secretary." This agreement was dated September 9, 1988 and copies were sen t  
t o  numerous par t ies  including Commissioner Mongan. 

On October 17, 1988, Commissioner Mongan wrote t o  M s .  Whalen informing her 
t h a t  the Division of Personnel had denied the request t o  waive the one year 
ru l e  f o r  position reviews1, and the request t o  remove the letter of warning 
from M s .  Whalen's f i l e .  M s .  Whalen, through her representative, then f i l e d  
the  Motion to  Enforce Order and Agreement. The motion raised two issues: 
f i r s t ,  whether the l e t t e r  of warning should be removed and second, whether the  
one-year rule mncerning posit ion reviews must be waived. 

After considering the foregoing findings, the Board concluded tha t  Mr. Coda 
was the duly authorized hearing o f f i ce r  act ing a s  Commissioner Mongan's 
designee. No evidence was presented t h a t  indicated tha t  the appellant o r  her 
representative knew tha t  he was not authorized t o  enter  in to  an agreement 

. ?  
I 1 

Per 306.05 addressing hearings of c lass i f ica t ion  and evaluation appeals 
provides f o r  a one-year minimum waiting period between issuance of a decision 
on a reclass i f icat ion request and request (appeal) from the employee fo r  
another review of that  posit ion.  
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resolving the appeal. Theref ore,  absent any i l l e g a l i t y  i n  the agreement, the 
Board found t h a t  the agreement was enforceable. Because the l e t t e r  of warning 
was issued by the appointing au thor i t  the Board found that  the appointing 31 author i ty  could agree t o  withdraw it. While the Director of Personnel could 
advise e i t he r  par ty  on the proposed action,  she could not overrule such ac t ion  
unless it violated personnel rules.  Having received no evidence tha t  the 
withdrawal of the l e t t e r  of warning would v i o l a t e  personnel ru les ,  the Board 
voted t o  order t ha t  the agreement t o  withdraw tha t  l e t t e r  be enforced. 

The second term of the settlement agreement required tha t  "the Division of 
Public Health Services - seek rec lass i f ica t ion  of the work posi t ion 
involved.. ." (Emphasis added.) Such a review was sought. The Director of 
the  Division of Personnel declined t o  waive the one year rule  f o r  posi t ion 
evaluations. Such act ion was within the Director ' s  discretion,  a s  she must 
insure t ha t  the Rules of the Division of Personnel a r e  uniformly applied 
throughout S t a t e  agencies. In  seeking the pos i t ion  review, the Division of 
Public Health Services f u l f i l l e d  its responsibi l i ty  under the sett lement 
agreement. (Moreover, even if the agreement provided t h a t  Publ ic  Health would 
order the Director t o  waive her rules ,  Public Health would have no author i ty  

,/-,, t o  do SO. ) 
I '  
1 ,  

For the foregoing reasons, the Board concluded t h a t  the l e t t e r  of warning 
should be removed from the appel lant ' s  f i le .  Upon removal of tha t  letter of 
warning, the Board concluded t h a t  the appointing authority would have complied 
with the  terms of the settlement agreement. 

2 
Although Director Vogel t e s t i f i e d  t h a t  she had been informed t h a t  Deputy 

Commissioner Coda was simply t o  hold the hearing, receive the evidence and 
report  back to  Commissioner Mongan, neither Cammissioner Mongan nor Deputy 
Commissioner Coda a t  tended the Appeals Board hearing t o  explain t he i r  posi t ions  

3 
I n  cases which a r e  already under appeal t o  the Appeals Board, such 

agreements a r e  s u h i t t e d  t o  the Board f o r  its approval. This matter had not 
ye t  reached t h a t  level .  
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