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The New Ilampshire Personnel Appeals Board (McNicholas, Johnson and Bennett)  
met Wednesday, Apr i l  3 1991, to consider  the  March 4, 1991 Reconsideration 
Request f i l e d  by SEA Field Representative Stephen J. McCormack on behalf  of  
Mary Vincent. I n  considerat ion of the  record before it, the  Board voted 
unanimously to deny the request  and, i n  so doing, voted to a f f i rm its d e c i s i o n  
of  February 14, 1991, upholding the  withholding of Ms. Vincent ' s  annual 
increment and her  demotion from Administrative ~ec re ta ry /Superv i so r  to 
Executive Secretary i n  the  Department of Health and Human Services.  

Attached to the a p p e l l a n t ' s  Reconsideration Request were a number o f  documents 
inc luding M s .  Vincent 's  February 26, 1991 r e b u t t a l  t o  her June 21, 1990 
performance evaluat ion,  a February 22, 1991 statement purportedly " c la r i fy ing"  
Ns. Vincent ' s  testimony a t  her hearing before the  Board, s e v e r a l  i n t e r n a l  
agency memoranda, copies of se lec ted  meeting minutes, copies  of class 
s p e c i f i c a t i o n s  and/or job desc r ip t ions ,  and a c e r t i f i c a t e  f o r  t r a i n i n g  
completed by the  appel lant  i n  Lotus 1-2-3. The appel lant  has f a i l e d ,  however, 
to demonstrate what good cause might be shown f o r  inclusion of these  m a t e r i a l s  
i n  the record of he r  appeal 48  days a f t e r  the  d a t e  of the  hearing,  and 20 days 
a£ ter the  decis ion  of the  Board. The appel lant  has offered no reason why 
these  documents were no t  ava i l ab le  a t  the  hearing i n  January 1991, and why 
they were not exchanged with the  appointing au thor i ty  a t  l e a s t  72 hours prior 
to t h e  hearing a s  required by the  provis ions  of Per-A 202.08 of the  Rules o f  
the  Personnel Appeals Board. 

The a p p e l l a n t ' s  request  f o r  reconsidera t ion  e s s e n t i a l l y  appears to  be a 
w r i t t e n  summary of the  a p p l l a n t ' s  o r i g i n a l  arguments, and r a i s e s  no i s s u e s  or 
arguments not  already properly r a i sed  or answered by the  Board's February 14,  
1991 order .  The appel lant  has f a i l e d  to e s t a b l i s h  grounds to  support  an 
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a l l e g a t i o n  t h a t  the  Board's order  was e i t h e r  unreasonable or unlawful. 
Accordingly, t h e  Board voted unanimously to  deny the  a p p e l l a n t ' s  reques t  f o r  
reconsidera t ion  and t o  af f i r m  its dec i s ion  of February 14, 1991. 

THE PERSONNEL APPEALS BOARD 

cc: Virgin ia  A. Vogel, Director of Personnel 
D r .   ori is Nuttleman, Director, N.H. Board of  Nursing 
Jan D . Beauchesne , Human Resource Coordinator,  C.0 .M.R ./H .H .S. 
Susan Epste in ,  Acting Director, Division of Publ ic  Health Services  
Stephen J. McCormack , SEA Fie ld  Representat ive 
C i v i l  Bureau - Off ice of  the  Attorney General 
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February 14, 1991 

The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett) 
m e t  Wednesday, January 16,  1991, t o  hear the  appeal of Mary Vincent regarding 
the  second withholding of he r  annual increment and subsequent demotion from 
her pos i t ion  of Administrative Sec re ta ry  Supervisor ( sa la ry  grade 13) to 
Executive Secre tary  ( sa la ry  grade 10) .  The appe l l an t  was represented a t  t h e  
hearing by Stephen J . McCormack , SEA F ie ld  Representat ive.  Dr  . Doris 
Nuttleman, Executive Director of the  Board of Nursing represented the  Board. 
D r .  Nuttleman and &. Vincent each presented sworn testimony. 

By letter dated January 7 ,  1991, Susan Epstein,  Acting Director  of  the  
Division of Pub l i c  Health Services,  requested a continuance of the  scheduled 
hearing,  arguing t h a t  the  agency would requi re  a d d i t i o n a l  time to prepare i ts  
case i n  l i g h t  of "personnel changes and reductions a t  the  Board of  Nursing, 
and the  untimely res ignat ion  of the  Direc tor  of Pub l i c  Health Services".  ~t 
its meeting of January 9 ,  1991, the  Personnel Appeals Board (McNicholas, 
Johnson and Bennett) voted to deny the  reques t  and to order t h a t  the  p a r t i e s  
appear a s  scheduled f o r  a hearing on the  merits o f  Ms. Vincent ' s  appeal. 

A t  the  o u t s e t  of the  hearing,  Mr. McCormack moved f o r  d ismissa l  of the  appeal ,  
asking the  Board to order the  immediate re ins ta tement  of  Ms. Vincent to her  
former pos i t ion  of Administrative Secretary/Supervisor  to the  New Hampshire 
Board of Nursing. -Mr. McCormack argued t h a t  the  Board of Nursing had 
i l l e g a l l y  withheld the  a p p e l l a n t ' s  second increment and had therefore  
i l l e g a l l y  accomplished her demotion to the  p s i t i o n  of  Executive Secretary.  
I n  support  of h i s  motion, he argued t h a t  the  Board should r e f e r  to its own 
order i n  the  matter  of Elaine Fugere (PAB Order of  May 22, 1989),  i n  which the  
appe l l an t  claims t h a t  the  Board had ru led  t h a t  the  appointing a u t h o r i t y  could 
only withhold one increment. He  contended t h a t  the  same pr inc ip le  should also 
apply i n  Ms .  Vincent ' s  appeal. The Board voted to take  the  motion under 
advisement, and ins t ruc ted  the  p a r t i e s  to proceed with the hearing on the  
merits. 

D r .  Nuttleman argued t h a t  a f t e r  the  f i r s t  withholding of Ms. Vincent ' s  annual 
increment, not  only d id  the  a p p e l l a n t ' s  work f a i l  to show any improvement, but  



, APPEAL OF 14ARY VINCENT , 
Divis ion  of  P u b l i c  Heal th Se rv i ces  
Docket #91-D-1 

her  performance a c t u a l l y  d e t e r i o r a t e d .  She submitted f o r  t h e  record d r a f t  
copies  of New Hampshire Board of Nursing minutes da t ed  September 21, 1990, 
January 18, 1990, February 15 ,  1990 and May 17,  1990. She ind ica t ed  t h a t  much 
of t he  d i f f i c u l t y  with t h e  minutes a rose  from Ms.  V incen t ' s  i n s i s t e n c e  upon 
providing a verbatim record of  t he  d i scuss ions ,  r a t h e r  than  a clear record of  
t h e  a c t i o n  taken a t  the  meetings. She pointed o u t  s e v e r a l  f a c t u a l  errors i n  
the  minutes,  and t e s t i f i e d  t h a t  she had attempted to make M s .  Vincent  
understand t h a t  she was re spons ib l e  for r epor t ing  t h e  s u b s t a n t i v e  i s s u e s  
r a i s ed  and t h e  votes  taken a t  those meetings, n o t  an  e x a c t  record of t h e  
d i scuss ion  between the  Board members. She s t a t e d  t h a t  a t ape  r e m r d e r  had 
been made a v a i l a b l e  to M s .  Vincent for use  i n  record ing  t h e  Board of Nursing 
meetings, and t h a t  D r .  Nuttleman had o f f e r e d  to assist and r e t r a i n  Ms. Vincent  
i n  prepar ing  acceptab le  meeting minutes.  D r .  Nuttleman t e s t i f i e d  t h a t  Ms. 
Vincent refused her he lp ,  i n s i s t i n g  t h a t  she  knew how to produce accu ra t e  
meeting minutes ,  and t h a t  he r  minutes represented  e x a c t l y  what she  had taken  
down i n  her  s tenographic  notes .  Ms. Vincent  responded t h a t  her  minutes " are  
verbatim minutes and as accu ra t e  a s  I poss ib ly  could g ive  to you." She also 
s t a t e d  t h a t  f i n a l  e d i t  was t h e  r e s p o n s i b i l i t y  o f  her  supe r io r s .  Of t h e  d r a f t s  
she provided to her supe rv i so r s  she  s t a t e d ,  "from t h a t  t h e  l a d i e s  gleaned 
whatever they wanted t o  make them i n t o  a v i ab le  instrument .  " 

D r .  Nuttleman submitted a copy of t h e  June ,  1990 performance eva lua t ion  
showing Ms. V incen t ' s  performance as below expec ta t ions  i n  t he  ma jo r i t y  of 
ca t egor i e s .  D r .  Nuttleman noted for t h e  record t h a t  Ms. Vincent  d i d  n o t  
exe rc i se  her  l e g a l  r i g h t  to non-concur i n  wr i t i ng  with t h e  eva lua t ion ,  nor d i d  
she supply any information i n  t he  "Employee Comment" p o r t i o n  of  t h e  
eva lua t ion .  Mr. Meormack responded t h a t  such comment or w r i t t e n  
non-concurrence was unnecessary because fils. Vincent  intended to pursue an  
appeal of  whatever a c t i o n  r e s u l t e d  from the  u n s a t i s f a c t o r y  performance 
appra i sa l .  Fu r the r ,  he argued t h a t  an  eva lua t ion  completed i n  June 1990, a t  
approximately the  same time as Ms. V incen t ' s  hear ing  on  t h e  f i r s t  withholding 
of he r  increment,  could n o t  poss ib ly  be an  o b j e c t i v e ,  unbiased assessment  of  
her performance. 

Dr. Nuttleman indica ted  t h a t  fol lowing t h e  f i rs t  withholding of Ms. V incen t ' s  
annual increment, t h e  a p p e l l a n t  had received a w r i t t e n  warning f o r  
unsa t i s f ac to ry  work and absence without  approved l eave ,  which was reduced upon 
appeal wi th in  the  Div is ion  of Pub l i c  Heal th Se rv i ces ,  to a n  oral warning. Mr. 
McCormack objec ted  to t h e  i n c l u s i o n  of  t h i s  information i n  t he  record of M s .  
Vincent ' s appeal.  The Board, however, over- ruled h i s  o b j e c t i o n  and admit ted 
the  r e l e v a n t  documents, no t ing  t h a t  f o r  t h e  purposes of t h i s  hear ing ,  t h e  
p a r t i e s  were i n  f u l l  agreement t h e  a p p e l l a n t  had received a n  o r a l ,  no t  a 
wr i t t en  warning, on A p r i l  11, 1990. 
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D r .  Nuttleman t e s t i f i e d  t h a t  M s .  Vincent  is an  e x c e l l e n t  t y p i s t ,  and said 
t h e r e  was no ques t ion  t h a t  i n  her c u r r e n t  work assignment t he  a p p e l l a n t  is 
performing q u i t e  well\. Dr .  Nuttleman argued t h a t  Ms. V incen t ' s  succes s  i n  her  
c u r r e n t  assignment should se rve  as f u r t h e r  proof t h a t  t h e  d e c i s i o n  to demote 
t h e  a p p e l l a n t  t o  ~ x e c u t i v e  Sec re t a ry  was both reasonable  and proper .  

Mr. MaZormack argued t h a t  t h e  Board of Nursing and t h e  Div is ion  of  P u b l i c  
Heal th Serv ices  were without  t h e  a u t h o r i t y  to withhold M s .  V incen t ' s  increment 
f o r  a second yea r ,  c i t i n g  the  Appeals Board 's  r u l i n g  i n  t he  ma t t e r  of  E l a i n e  
Fugere . Mr. McCormaclc contended t h a t  t h e  Board of Nursing had i l l e g a l l y  
demote*d the  appe l l an t ,  having f i r s t  r e l i e d  on t h e  p rov i s ions  of  Per  304 of t h e  
Rules of the  Div is ion  of  Personnel  as t h e  a u t h o r i t y  to demote, and having also 
f a i l e d  to s a t i s f y  t h e  procedura l  requirements  of Per  308 t o  accomplish t h e  
demotion. Mr. McCormack s t a t e d  t h a t  i n  l i g h t  of t h e  Fugere d e c i s i o n ,  t h e  
Board of Nursing would have been r equ i r ed  t o  i s s u e  m u l t i p l e  w r i t t e n  warnings 
f o r  u n s a t i s f a c t o r y  work, under t h e  p rov i s ions  of Per  308.04, p r i o r  to any 
d e c i s i o n  to demote. He  a l s o  argued t h a t  i n  any case, t h e  Board of Nursing was 
p roh ib i t ed  from withholding t h e  a p p e l l a n t ' s  s a l a r y  increment a second t i m e .  

i Ms. Vincent  t e s t i f i e d  t h a t  s h e  be l ieved  her  minutes  o f  t h e  Board of  Nursing 
meetings t o  be accura te .  Ms. Vincent  was quest ioned concerning c e r t a i n  
f a c t u a l  d i screpancies ,  such as r e p r t i n g  i n  one paragraph t h a t  a vote  was 
unanimous and then r epor t ing  t h e  number of  ayes and nays on t h e  same ques t ion  
i n  t h e  fol lowing paragraph. Ms. Vincent  repeated t h a t  her  no te s  were a 
verbatim record of t h e  meeting, from which she would " t r y  to p u l l  o u t  t h e  most 
meaningful,  d e s c r i p t i v e  p a r t " .  She a l s o  s t a t e d  t h a t  t h e  Board m e m b e r s  might  
take a quick vote  on an  i s s u e ,  then  go  back and change t h e  vote .  She 
t h e r e f o r e  s t a t e d  t h a t  her  minutes  merely r e f l e c t e d  t h e  a c t u a l  a c t i v i t y  a t  
those  meetings . 
Ms. Vincent  admitted to f r equen t  meet ings,  both wi th  Mrs. Nay p r i o r  to he r  
r e s i g n a t i o n  a s  the Executive Director of the  Board of Nursing, and with D r .  
Nut tleman, t h e  c u r r e n t  ~ x e c u t i v e  Director. The S t a t e  descr ibed  these  as 
superv isory  meetings where t h e  a p p e l l a n t ' s  job performance and c o r r e c t i v e  
a c t i o n  were discussed.  The a p p e l l a n t  cha rac t e r i zed  h e r  meetings with both 
Nuttleman and Nay as " in t imida t ion" .  When quest ioned about t h e  substance of 
h e r  meet ings with e i t h e r  Nuttleman or Nay, M s .  Vincent  gene ra l ly  responded 
t h a t  she  d i d n ' t  remember t h e  d i s c u s s i o n s  which took p lace .  With regard to t h e  
accuracy of he r  note- taking and he r  minutes ,  she  repeated t h a t  she would t ake  
down every th ing  word f o r  word, produce t h e  minutes i n  d r a f t  and "from t h a t  t h e  
l a d i e s  gleaned whatever they  wanted to make them i n t o  a v i a b l e  instrument ."  
She argued t h a t  she understood t h e  need to have t h e  f i n a l  d r a f t  of t h e  minutes  
r e f l e c t  those i s s u e s  addressed a t  t h e  Board meetings and t h e  a c t i o n  taken ,  b u t  
f e l t  she  was required t o  make note  of any and a l l  remarks made. She added 
t h a t  Director Nay would f r equen t ly  ask he r  dur ing  t h e  week to r e p o r t  on t h e  
d e t a i l s  of  t he  d i scuss ions  between t h e  Board members, even i f  t h a t  d i scuss ion  
were unre la ted  to the  a c t u a l  minutes  of  t h e  meeting. 
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A t  the  close of the  hearing, D r .  Nuttleman submitted the  S t a t e ' s  Requests f o r  
Findings of  Fact  and Rulings of Law. Mr. McCormack objected to t h e  Board I s  

receiving those requests  unless  the  appe l l an t  were allowed ten days  i n  which 
to respond. The Board noted f o r  the  record t h a t  the  S t a t e ' s  proposed Requests 
f o r  Findings and Rulings were merely pleadings and required n e i t h e r  response 
nor ob jec t ion  from the  appel lant .  The Board f u r t h e r  noted t h a t  t h e  appe l l an t  
had had the  same opportunity to prepare and submit Requests f o r  Findings and 
Rulings by t h e  close of the  hearing and the re fo re  decl ined t o  a l low the  
appel lant  t e n  add i t iona l  days i n  which to prepare and submit similar pleadings.  

In  cons idera t ion  of the testimony and evidence presented,  the  Board voted to 
deny the  a p p e l l a n t ' s  m t i o n  to D i s m i s s .  The Board found s u f f i c i e n t  
evident iary  suppor t fo r  the  withholding of  M s .  Vincent ' s  annual increment and 
the  subsequent decis ion  to demote her  i n  l i e u  of discharge.  The Board voted 
unanimously to  deny the a p p e l l a n t ' s  oral Motion to D i s m i s s ,  f i nd ing  t h a t  t h e  
Board of Nursing had not  acted i n  v i o l a t i o n  of the  Rules of the  Division of  
Personnel.  Having found t h a t  the  appe l l an t  f a i l e d  to meet her burden of  
,proof, the  Board voted unanimously to deny Ms. Vincent I s  appeal.  

) The Board ru led  a s  follows on the  Appointing Author i ty ' s  Request f o r  Findings 
of Fact: 

1, 2 ,  3,  4 ,  5 ,  6 ,  7, 9 ,  10,  and 11 a r e  granted ,  
8 is granted t o  the e x t e n t  t h a t  it is c o n s i s t e n t  with the  dec i s ion  above. 

The Board ru led  as follows on the  Appointing Author i ty ' s  Request f o r  Rulings 
of Law: 

1, 2,  3, 4 ,  5 ,  6,  7 a r e  granted. 

The appe l l an t  has compared the  i n s t a n t  appeal to the  matter  of Ela ine  Fugere, 
arguing t h a t  the  Board has a l ready ruled on the  i s sue  of the  second 
withholding of an annual increment. I n  t h e  Fugere mat ter ,  the  Board s t a t e d ,  " 

"This placement of Per 304.04 (a)  among r u l e s  dea l ing  with compensation, 
with no s p e c i f i c  cross- reference to the  s e c t i o n  i n  the  d i s c i p l i n a r y  r u l e s ,  
suggests  to the  Board t h a t  Per 304.04 (a)  does not  provide a way to bypass 
the  provis ions  of P a r t  Per  308. 

"Per 308.03 (3 )  ( e )  lists 'unsa t i s fac to ry  work ' a s  one of the  'o ther  
of fenses  ' , Other of fenses  a r e  handled a s  provided i n  Per 308.03 (4) Under 
Per 308.03 (4) (3)  , an employee may be discharged (emphasis added) .ohy 
a f t e r  the  t h i r d  wr i t ten  warning f o r  the  same offense  such a s  
unsa t i s fac to ry  work. I f  Per 304.04 (a)  were intended to provide an 
a l t e r n a t i v e  method of d ischarge  f o r  unsa t i s fac to ry  work, the Board would 
have expected some reference to t h a t  f a c t  i n  Per  308.03." 
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In the  i n s t a n t  appeal,  t h e  Board does n o t  f ind  t h a t  t h e  Board of Nursing 
attempted to avoid the  d i s c i p l i n a r y  r u l e s  while at tempting t o  e f f e c t  the  
appe l l an t ' s  discharge from employment. The record r e f l e c t s  t h a t  t h e  appe l l an t  
had a l ready received a letter of warning f o r  unsa t i s fac to ry  work, which was 
upheld on appeal.  That letter of warning preceded the  dec i s ion  to withhold 
a p p e l l a n t ' s  f i r s t  annual increment. Following the  withholding of  the  
increment, the  employee was again warned, a l b e i t  ve rba l ly ,  concerning he r  
performance and absenteeism without approved leave.  The employee received a 
performance evaluat ion which, on the  whole, shows her work t o  be 
unsat i s fac tory .  That eva lua t ion  was followed by a d e c i s i o n  t o  withhold her  
annual increment a second time f o r  f a i l u r e  to meet t h e  required work standard.  

By c o n t r a s t ,  i n  the Fugere matter there  is no record of  any d i s c i p l i n e  o r  
counsel l ing p r i o r  to the  f i r s t  not ice  of withholding of he r  increment, nor is 
there  evidence of subsequent d i s c i p l i n e  or counsel l ing between t h e  f i r s t  and 
second no t i ce  t h a t  the  employee's increment would be withheld. A l l  i n  a l l ,  
without the  benef i t  of any d i s c i p l i n e  and/or counsel l ing,  the  agency attempted 
to discharge the  employee merely by dec l in ing  t o  award he r  a s a l a r y  increase  
fo r  two consecutive years .  

The f a c t s  of t h i s  appeal a r e  s u b s t a n t i a l l y  d i f f e r e n t .  The appe l l an t  received 
p r i o r  not ice  of unsa t i s fac to ry  work i n  both t h e  form of a wr i t t en  warning i n  
May of 1989 and not ice  t h a t  her increment would be withheld i n  June 1989. The 
appel lant  was again d i s c i p l i n e d  i n  Apr i l  1990, and was constant ly  informed 
verbally by her supervisors  t h a t  her work continued to be unsat i s fac tory .  The 
f a c t  t h a t  t h e  appel lant  charac ter ized  her supervisory meetings as a form of  
" int imidation" does not  necessa r i ly  repudia te  the  S t a t e ' s  claim t h a t  the  
appel lant  was cons tant ly  on not ice  t h a t  t h e  agency found her  work to be 
unsat i s fac tory  . The appe l l an t  ' s  i n a b i l i t y  to r e c a l l  what happened a t  those 
meetings, o the r  than to s a y  she  found them t o  be a form of in t imidat ion ,  l ends  
c r e d i b i l i t y  to the  S t a t e ' s  pos i t ion  t h a t  it apprised her  of  her  work 
de f i c i enc ies ,  and she i n  t u r n  refused to take cor rec t ive  ac t ion .  F i n a l l y ,  
having received a genera l ly  unfavorable performance evaluat ion ,  the  appe l l an t  
f a i l e d  to o f f e r  e i t h e r  comment or non-concurrence, a s  she  was e n t i t l e d  to do. 

The second s i g n i f i c a n t  d i f f e r e n c e  between the  i n s t a n t  appeal  and the  mat ter  of  
Elaine Fugere is the  f a c t  t h a t  the  appel lant  i n  t h i s  case was not  dismissed,  
but r a the r  was demoted i n  l i e u  of discharge.  Although by v i r t u e  of  demotion 
the appel lant  suffered  a loss i n  pay, she suffered  no break i n  se rv ice  and she 
continued to accrue leave and receive the  o ther  benef i ts  of ful l- time S t a t e  
service.  Her demotion appears to have resu l t ed  i n  a job assignment a t  which 
s h e  is successful  and f o r  which her e f f o r t s  have been commended. 

The agency might have made a c red ib le  case  f o r  d ischarge ,  inasmuch a s  t h e r e  is 
, evidence of continuing counsel l ing and d i s c i p l i n e  f o r  unsa t i s fac to ry  work. ' 

Per 308.03 (3) e., Unsat i s fac tory  work, may apply to e i t h e r  a s i n g l e  ins tance  
of an assignment which t h e  employee f a i l s  to  complete properly,  or to an 
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on-going performance problem. The Board has  always he ld  t h a t  a n  employee must 
r ece ive  proper counse l l ing  and n o t i c e  t h a t  performance is not  meeting t h e  
requi red  work s tandard prior t o  t h e  withholding of an increment.  On t h e  o t h e r  
hand, t he  Board docs n o t  f i n d  t h a t  t he  Rules r e q u i r e  t h e  issuance of  m u l t i p l e  
w r i t t e n  warnings p r i o r  to t h e  withholding of an increment. 

I n  its letter to the  appe l l an t ,  da t ed  June 29, 1990, t h e  Div is ion  of  P u b l i c  
Heal th Se rv i ces  n o t i f i e d  t h e  a p p e l l a n t  t h a t  " I n  accordance with PART Per  
304.04(a) of t h e  r u l e s ,  t h e  employee would be demoted i n  l i e u  o f  d i scharge .  
A s  such, t h e  procedural  r e s t r i c t i o n s  of Per  308.02 (c) would apply: 
"Immediate demotion. Subsect ions (a )  and (b) of  Per  308.02 s h a l l  no t  apply i n  
t h e  case of an employee who is demoted i n  l i e u  of d i scharge . . . "  A s  such,  t h e  
demotion of  Ms.  Vincent,  fo l lowing  w r i t t e n  and oral warnings f o r  
u n s a t i s f a c t o r y  work, and t h e  second withholding of h e r  annual increment,  is 
c o n s i s t e n t  with t h e  app l i cab le  p r o v i s i o n s  of  both Per  304.04 and Per  308.02 of 
t h e  Rules of t h e  Div is ion  of Personnel .  
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