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PERSONNEL APPEALSBOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261

APPEAL OF PHILLIP COPP
N. H. STATE LIQUOR COMMISSION
DOCKET #99-D-14

March 31, 1999

The New Hampshire Personnel AppealsBoard (Bennett, Johnson and Wood) met on
Wednesday, March 24, 1999, under tlie autliority of RSA 21-1:58, to hear the appedl of Phillip.
Copp, an employeeof the Liquor Commission. Mr. Copp, who was represented a the hearing
by SEA Field RepresentativeJean Cliellis, was appealing afive day suspension without pay
effective September 17, 1998, on cliasges that he engaged in conduct that was inappropriate and
unprofessional. GeorgeLiouzis, Human Resources Administrator, appeared on behalf of tlie

Liquor Commission.

The appeal was heard on offers of proof by the representativesof the parties. The record of tlie
hearing in this matter consists of tlie pleadings submitted by the paties prior to thelieariiig,
ordersand noticesissued by tlieBoard, tlie audio tape recording of tlielieariiig on tlie merits, and

documents admitted into evidence as follows:

State's Exhibits

1. September 17, 1998, written warning issued to Senior Investigator Copp by the Liquor
Commission detailing the basis for liis suspension

2. September 22, 1998, letter from SEA Field RepresentativeJean Cligllisto John Byrne,
Liquor Commission Chairman, appealing Mr. Copp's suspension without pay
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October 20, 1998, letter from Liquor Commission Chairman Byrne to Seiiior Investigator
Copp affirming the Commission's findings of iiiappropriateaid unprofessional conduct
November 4, 1998, letter from SEA Field RepresentativeJean Chellis to Personnel Director
Virginia Lamberton appealing Mr. Copp's suspension without pay

Copy of Per 1001.05 of the Rules of the Division of Personnel, Suspension Without Pay

Appellant's Exhibits

1.

September 17, 1998, written warning issued to Senior lilvestigator Copp by the Liquor
Commission detailingtliebasisfor liis suspension
Copy of an envelopepostmarked September 22, 1998, from the Liquor Commission to

Senior Investigator Copp

3. Liguor Commission Standard Operating Procedure #93-22, Subject: Sexual Harassment

Affidavit of Phillip Copp dated March 3, 1999

5. Letters of warning: December 30, 1997, issued to an einployeeof tlie Division of State

Police, and March 3, 1998, to an employee of the Department of Health and Human Services

State Liquor Commission Regulation 7.9 Progressive Discipline

The following facts are not in dispute:

1.

Phillip Copp is employed by the New Hampshire State Liquor Coinmission as a Seiiior
Investigator.

Inthat capacity, Mr. Copp isresponsiblefor working as aField Training Officer for
Probationary liivestigators assigned to his supervision.

When one of Mr. Copp'ssubordinates filed a charge of sexual harassment against him, the
State conducted an investigation in compliance with Liquor Commission S.0O.P. 93-22, and
in accordance with the State's policy on sexual harassment.

Although the investigator found that the charge of sexual harassment could not be proven by
apreponderance of tlie evideiice, tlieLiquor Commission found that the conduct to which tlie
appellant admitted was both iiiappropriate and unprofessional.

On September 17, 1998, Senior Investigator Phillip Copp met with members of the New

Hampshire State Liquor Commission to: 1) review tlie statementsthat the appellant
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10.

11.

12.

13.

reportedly made during tize course of tize sexual harassment investigation, and 2) determine if
the appellant's conduct warranted disciplinary action,

After hearing and consideringwhat Mr. Copp described as his testimony beforethe
Commission, the Commission voted to suspend tize appellant without pay for aperiod of five
days.

At the end of the meeting, Chairman Byrne advised tlze appellant tlzat tize suspension would
not go into effect until Mr. Copp had Izad the opportunity to appeal the suspension to tize
Personnel AppealsBoard. However, after consultatioizwith tize agency's human resources
office, the suspension was made effective that day.

The Commission did not issue written notice of suspension until September 17, 1998, and did
not forward that | etter to the appellant until September 22, 1998.

The Commission's September 17, 1998, warning allegesthat during the course of the State's
sexual harassment investigation, Mr. Copp had admitted tizet he: 1) Izad given Ms. Feenstra a
flower, 2) had given Ms. Feeizsraahug, 3) Izad teleplzoned Ms. Feeizstraand |zad told her it
was an obscene phone call, 4) I1zad commented to Ms. Feenstra tizat guests on Izis boat may
not wear clothes, and 5) had told Ms. Feenstratizat helzad installed asurveillance camera in
the | adies room at the Salem Liquor Store and tlzereforeknew wizat she was wearing.

In his affidavit, Mr. Copp admitted tizat he had given Ms. Feenstraalilac; however, he
asserted that it was no different than any other supervisor giving flowersto a secretary for a
birthday, Secretary'sDay, or for any otlzer reason.

In his affidavit, Mr. Copp admitted tizat he had hugged Ms. Feenstra; however, he
characterized lize hug as a "pat-on-the-back" hug for ajob well done rather than asasign of
affection.

In his affidavit, Mr. Copp admitted tlzat he |zad telephoned Ms. Fedizstra at |zer residence and
that after abrief conversation, he had stated, "This is an obscene phone call, tell me what you
want to hear." He asserted that tlze purpose of tize call was to discuss achange in work
schedules, and tlzat helzad made tlze comment as ajoke once he believed that M's. Fegizstra
had recognized his voice.

In his affidavit, Mr. Copp admitted tizat he Izad invited Ms. Feeizstrato go boating and Izad

commented "no clotlzes allowed.” However, he asserted that his remark was, "an open-ended
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14.

15.

16.
17.

statement" that lie normally would make to any guest on his boat because, "...we usualy go
swimming or waves soak the passengers.”,
In his affidavit, Mr. Copp admitted that whilevisiting tlie Salem Liquor Store, heliad told

Ms. Feenstra that he and two otlier employeeshad been watching her on asurveillance
camera. Hepointed to tlievideo display for cainera#6 and adted if she liad seen the camera
inthe ladiesroom. When Ms. Feenstra responded that there was no camera in the ladies
room, Mr. Copp adoed if she had seen boxesin tlie ladies room, pointing out tlie boxes sliown
onthedisplay. Tlie#6 camerawas actually located in tlie warehouse. Mr. Copp denied ever
having stated that he had installed a cainerain tlie ladies room. He also denied discussing
what Ms. Feenstrawas wearing.

Liquor Commission S.0.P. Number 93-22 providesthat, "All supervisory personnel shall
annually participatein atraining session on sexual harassment and other fonns of
discrimination which includes information about tlie types of conduct which will not be
tolerated in the work place. Each participant shall be informed that he/she is responsible for
knowing the contents of the state's sexual harassment policy and for giving similar
presentationsto employees.”

Mr. Copp'slast receivedfonnal training on the sexual harassment policy in 1994.

N. H. State Liquor Commission Policy 7.9.1 states, "Tlie NHSLC uses aprogressive
discipline processto deal with tlie violation of arecognized standard or rule or failure to meet
work standards. Tliesteps to this processinclude: (1) Getting the facts and trying to
understand what happened; (2) Issuing acounseling letter; (3) Issuing a written warning; (4)
Taking additional actions of increasing severity to include disciplinary suspension without
pay and termination. The severity of the offensemay immediately warrant issuing awritten

warning and/or termination...."

18. Prior to his suspension on September 17, 1998, Mr. Copp had never received any formal

discipline.
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Ms. Chellisargued tliat in the Appeal of Pritchard*, the Supreme Court liad found that an

appellant'sfifteen day time limit for filing an appeal ran fi-om the date of tlie action under appeal,
liot the date of notice. Therefore, she argued, by suspending Mr. Copp before providing him
with written notice of his suspension, the Commission jeopardized liis right to appeal. She
argued tliat there was no compelling reason wliy tlie Commission could iiot have met with Mr.
Copp, considered the evidence discussed at the meeting, reached a decision, aiid then transmitted

that decisionin theform of awritten notice.

Ms. Chellisargued that evenif tlie Board were to find that tlie Commission's failure to provide
notice in advance of tlie suspension did not violatethe Director's Rules, the Board should find
that the disciplinary process violated tlie Commission's own policies and procedures, and that the
level of disciplineimposed was disproportionate to tlie severity of the alleged offense. In
support of that position, she offered into evidence written warnings issued to employeesin two
other agencieswho received only written warnings despite findings tliat their conduct constituted
sexual harassment. She argued that the Commission's decision lo suspend Mr. Copp after

specifically finding that lie did iiot commit sexual harassment was unfair.

Mr. Liouzis argued that it was in keeping with both tlie spirit aid the intent of the Rules for the
Commission to meet with Mr. Copp, to provide an opportunity for him to refute tlie evidence
against him, and to weigh the information he offered before deciding what discipline would be
appropriate. He argued that the Rules did iiot require tlie agency to provide written notice prior
to the meeting, and said it was more important for the agency to hear what tlie appellant had to
say before deciding on a particular course of action. Mr. Liouzis admitted tliat tliere was no
compelling reason to have made the suspension effectiveimmediately. However, he believed
tliat the Commission wanted to bring some closure to what had been alengthy aiid adifficult

process for both the appellant aiid tlie agency.

Mr. Liouzis argued that the appellant was trying to "liaveit both ways' when lie suggested tliat
the although the improper conduct should not be deemed harassment, it would not have occurred

' (1993) 137 N. H. 291, 627 A.2d 102 -
( ) Appeal of Phillip Copp
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if tlie Commission had provided annual sexual harassment training. He also argued that the
Commission's policy calling for progressivediscipline toolt into consideration the seriousness of
the offense, and that in circumstaiicessuch as those revealed during tlie course of the
investigation, such policy may call for more serious discipline. Henoted that tlie prior Personnel
Rules required at least one warning for asimilar offense beforean einployee could be suspended.
However, he argued, when tlie Persoiuiel Rules were revised, they provided for suspension

without prior warning when the offense warranted such action.

Mr. Liouzis argued that suspensioii was not too severe adisciplinein tliis case. He argued that
while the Commission doesnot expect the relationships between employees to be absolutely
pristine, the Commission does expect those relationship to be professional. He argued that
although the appellant liimself liad described Ms. Feenstra ashaving low self-esteem, as her
supervisor hefound it amusingtelling her tliat there was acamera in tlieladies room where he
and others had been watching her. He argued that in addition to not being funny, the conduct

was totally unprofessional, totally uncalled-for and warranted severe discipline.

Ms. Chellis argued that until Ms. Feenstra filed the harassment cliarge, she liad never indicated
that she was offended by the appellant's conduct or remarks. She even aslted not to be reassigned
when such reassignment had been discussed. Ms. Chellis adted tlieBoard to find that without
prior counseling and discipline, none of the appellant's actions or comments were sufficiently

egregious to warrant immediate suspension.

Ms. Chellis argued that tlie Liquor Commission violated Per 1001.05 by failing to provide
written notice to Mr. Copp of tliesuspension until after the suspension itself liad become
effective. She argued that Webster's Dictionary defines notice as "a written or printed
announcement,” and tliat to announce means, "to indicate beforehand." She arguedtliat by
failing to provide written notice prior to the effective date of suspension, and sending instead a
written "confirmation” of the suspension, the Liquor Commission violated Per 1001.05 of the
Rules of the Division of Personnel. She argued that RSA 21-1:58 requiresthe Board to reverse
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) any action taken in violation of Rules adopted by the Director, and to reinstate the appellant
without loss of pay, and that Mr. Copp must prevail in his appea as amatter of law.

Rulings of Law
A. Per 1001.05 (f) of theRules of tlie Division of Personnel providesthat:

"No appointing authority shall suspend a classified employee without pay under this rule
until the appointing authority:

(1) Offersto meet with the eiiiployeeto present whatever evidencetlie appointing
authority believes supportsthe decision to suspend the employee;

(2) Provides the employee an opportunity at the meeting to refute tlie evidence
presented by the appointing authority, however:

a. An employee'sfailureto respondto arequest for ameeting witli the
appointing authority shall not bar the appointing authority from suspending an
employee pursuant to Per 1001.05; and

b. An employee'srefusal to meet witli the appoiiiting authority shall not
bar the appointing authority from suspending an employee pursuant to Per
1001.05.

B. Per 1001.05 (g) of tlieRules of tlie Division of Personnel provides that:

"An appointing authority shall provide written notice of the suspension to botli tlie employee
and the director, detailing:

(1) The cause of tlie suspension;
(2) The duration of the suspension;

(3) If appropriate, the specific corrective action wliicli tlie eiiiployee shall talteto
avoid additional disciplinary action;

(4) A warning that failureto talte corrective action shall result in additional
disciplinary action up to, and including, discharge from employment;

(5) Notice that tliesuspension shall be deemed a written warning under the provisions
of Per 1000; and

(6) Notice to the employee that the suspension may either be:

a. Appealedto tlieboard within 15 calendar days from tlie date of notice
pursuant to RSA 21-1:58; or
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b. Resolved through the procedures for settlement of disputes pursuant to
Per 202.

C. RSA § 21-I:58, |, statesin part:

" Any permanent employee wlio is affected by any application of tliepersonnel rules, except
for those rules enumerated in RSA 21-1:46, | and the application of rulesin classification
decisions appealable under RSA 21-1:57, may appeal to tlie personnel appeals board within
15 calendar days of the action giving riseto tlieappeal. The appeal shall beheard in
accordance with tlieprocedures providedfor adjudicative proceedings in RSA 541-A. If tlie
personnel appeals board finds tliat tlie action complained of was taken by the appointing
authority for any reason related to politics, religion, age, sex, race, color, ethnic background,
marital status, or disabling condition, or on account of tlie person’'s sexual orientation, or was
taken in violation of astatute or of rules adopted by tlie director, tlie employee shall be
reinstated to the employee's former position or a position of like seniority, status, and pay.
The employee shall bereinstated without loss of pay, provided that the sum shall be equal to
the salary loss suffered during the period of denied compensation less any amount of

compensation earned or benefits received from any other somce during the period."
D. RSA 21-1:58, |, also states:

"In all cases, the personnel appeals board may reinstate an employee or otheiwise change or

modify any order of the appointing authority, or make such other order asit may deem just. "

Decision and Order

The Board must read tlie Personnel Rules as awhole. The Board findstliat tlie plain language of
therule, when read initsentirety, doesnot require prior written notice of suspension. Therule's
Intent appearsto bethat the allegationswill be discussed fully, and tliat appellantshave a
meaningful opportunity to hear tlie chargesand refute them. When an employeeis able to

demonstratethat disciplineis unwarranted, disciplinewill not be imposed. In this case, imposing
Appeal of Phillip Copp
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disciplinein the form of an unpaid suspension involves written notice to both the employee and
the Director of Personnel. It isunreasonable to believe that the Director should receive notice of
adisciplinary action before the einployee has had the opportunity to hear the charges and refute

the evidence.

Despite the appellant's assertion that his due processrights were jeopardized by the agency's
decision to suspend him without providing prior written notice, the Board found that the statute
and therules are not inconsistent in this case. RSA 21-1:58 states that an employee has fifteen
dayswithin which to appeal any application of the personnel rules. Although the appellant began
his five-day suspension on September 17, 1998, that action was not final for appeal purposes
until written notice had been served as well, as notice wasindeed required. Therefore, the Board

found that the suspension without prior written notice was not in violation of Per 1001.05.

The Board does not believe that the Liquor Commission's progressive discipline policy should be
interpreted as requiring the agency, in all cases, to take each of the stepsincluded in the policy
without regard to the natme of the offense. Furthermore, the policy states that, "The severity of
the offensemay irmnediately warrant issuing awritten warning and/or termination," and the
Board found it would beillogical to read the policy as excluding any of the disciplinary options
in between. TheBoard believes that the pol i“c!y was intended to provide notice to employees that
in certain circumstances, the agency can use any fonn of discipline, up to and including
tennination, provided that the discipline imposed is consistent with the Personnel Rules.
Therefore, the Board found that the agency would not violateits own policiesif it chose
suspension as the appropriatediscipline if the agency found that the employee's conduct was

inappropriate, unprofessional, and sufficiently egregiousto wail-ant suspension.

There isno dispute that the agency failed in their duty to provide annual sexual harassment
training as outlined in their Standard Operating Procedure. Such failuremight be dispositive if
Mr. Copp had been disciplined for acts of sexual harassment. However, where the suspension

was the result of afinding that the appellant's conduct was inappropriate and unprofessional, the

i
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lack of yearly trainingmay go to therelief the Board could order, but not to the agency'sright to

discipline him.

Having considered the evidence, arguments and offers of proof, under the authority of RSA 21-
I:58, the Board voted to MODIFY THE APPOINTING AUTHORITY'S DECISION by reducing
the length of the suspension from five days to three days, with the notice of suspension having
the effect of written warning for purposes of any future discipline. 1n so doing, the Board
considered the written warnings offered as Appellant's Exhibit 5 and found that the information
provided does not suggest sufficiently similar circumstances to warrant afinding that the

appellant received dissimilar treatment for a similar offense.

THE PERSONNEL APPEALS BOARD ’

Y7oy N .

Ro‘l;ert J. Johns6T, Cofefissioner

5?

N\ ;
JZ atrick H. Wood/ComMissioner '

CC: VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
Jean Chellis, SEA Field Representative, PO Box 3303, Concord, NH 03302
George Liouzis, Human Resources Administrator, NH State Liquor Commission, Storrs
St., Concord, NH 03301
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PERSONNEL APPEALS BOARD

25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261
APPEAL OF PHILLIP CcopPP
N.H. STATE LIQUOR COMMISSION
DOCKET #99-D-14
Responseto Appellant'sMotionfor Reconsideration

June 3, 1999

. OnApril 15, 1999, the Board received Appellant's Motion for Reconsideration of the Board's

March 31, 1999, decision in the above-captioned appedl.

In general, arequest for reconsideration must either allegetliat tlie Board has made an error of
law or must present additional factstliat were not availableat tlieorigina hearing. Inorder to
request arehearing, the party dissatisfied with the Board's ,order must set forth every ground
uponwhichitis alegedthat theBoard's deciéion ismﬂéwful or unreasonable. The Board may
grant arehearingif, in its opinion, good reason for such rehearing is stated in the motion.

Having reviewed the appellant'srequest in conjunction with tlie Board'sdecisionin this case, the
Board voted to DENY the motion, finding tliat no good reason for reconsideration was stated
therein. The appellant failed to persuadetlie Board that its March 31, 1999, order was unlawful
or unreasonablein light of tliefactsin evidence. The appellant offered no new evidence, and

presented the samelegal argumentsin support of the Motion tliat were presented at the hearing

§

The Board respondsto the specific groundsraised in fll%;Abbellant's Motion asfollows:
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1. Asset forthinthe Board'sdecision, Per 1001.05 (g) clearly outlinesthose things that must

occur before an employeeis suspended. It does not mandate notice prior to the meeting held
between the employee and employer under the provisions of Per 1001.05 (f), nor does it
require written notice prior to the effective date of the suspension.:
"No appointing authority shall suspend a classified employee without pay under
thisrule until the appointing aufﬁoritgl: (1) Offersto meet with the einployee to
present whatever evidence the appointing authority believes supportsthe decision
to suspend the employee; (2) Provides the employee an opportunity at the meeting
to refute the evidence presented by the appointing authority, however: a An
employee'sfailure to respond to arequest for ameeting with the appointing
authority shall not bar the appointing authority from suspending an employee
pursuant to Per 1001.05; and b. An erqpl oyee'srefusal to meet with the appointing
authority shall not bar the appointing authority from suspending an employee
pursuant to Per 1001.05. "
The Board declinesto interpret therule so astg ir’nb(‘)sénadditional obligations upon the

employer or the employeethat arenot set forthin the rule aswritten.

. TheBoard did not find that an employeemust wait to receive written notice of the

'suspension before the empl oyee can appeal to the Personnel AppealsBoard, nor did the

Board find that an employee could be expected to understand what corrective action was
required if the einployee had not been apprised of the employer's expectations. The Board
found that the appellant was not deprived!(s)f his rights under the statutes or the administrative

rules.

. The appellant'sassertion "appoiﬁting authorities will be able to manipulate their written

notices on a case by case, ad hoc, basis, and wewill have factual hearingson the
reasonablenessof every suspensionnotice,” providesno good reasonfor the Board to

reconsider itsdecisionin this case. Each case must be considered on its own merits, and the
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prospect that some casein the future may involvethe question of "reasonable notice" can not

be taken into considerationin deciding theinstant Motion.

. The appellant failed to provide evi denceor argument to support the claim that not receiving

prior written notice of the suspension constituted a violation of his due process rights.

. Theappellant'sclaim of disparatetreafmént is unsupported by any credibleevidence or offer

of proof. Asset forthintheBoard's earlier decision, the information provided by the
appellant did not suggest sufficiently similar circumstances to warrant a finding that the
appellant received dissimilar treatment for asimilar offense. The Board exercised its
authority to amend the appointing authority's order by reducing the suspension from five days

to three days.

. The appellant argued that, "...the ‘agency'sfailureto follow its own policy should go to the

agency'sright to disciplinethe appellant, such that the suspensionwasillegal.” Asthe Board
indicated in its March 31, 1999, decision, Liquor Commission S.O.P. Number 93-22 provides
for annual supervisory training on sexual harassment and other formsof discrimination. Mr.
Copp was not disciplined for harassment or for discrimination, however, but for engaging in

conduct that was inappropriateand unprofessional.

. Conduct to which the appellant admitted included: 1) inserting the remark, "Thisisan

obscene phone call, tell me what you want to hear” into a conversationwith a subordinate
employee, 2) inviting that employeeto go boating, then remarking "no clothes allowed," and
3) telling a subordinate employee, who the supervisor identified ashaving very low self-
esteem, that he and two other commission employeeshad been watching her on avideo
cameralocated in the ladies room of the storethat they werevisiting. The appellant failed
to persuadethe Board that because Mr. Copp did not receive annual sexual harassment
training, he was unableto understand that such conduct was inappropriate, unprofessional,

and sufficiently egregiousto warrant substantial disci pline.
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SN For the reasons set forth above, the appellant'sMotion for Reconsiderationis DENIED.

THE PERSONNEL APPEALS BOARD

/.1
Johnse

Smmissioner

—

Robert J.

“Batrick H. Wood, Commissioner

CC: VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
Jean Chellis, SEA Field Representative, PO Box 3303, Concord, NH 03302
George Liouzis, Human Resources Administrator, NH State Liquor Commission, Storrs
St., Concord, NH 03301
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