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New Hamnpslzire Hospital 

The New Hampshire Persoiuiel Appeals Board (Wood, Rule, aiid Johnson) met on Wednesday, 

May 22,2002, under the authority of RSA 21-158 aiid Cliapters Per-A 100-200 of tlie NH Code 

of Administrative R~~ le s ,  to hear tlie appeal of Cliarles Co~~ilioyer, a11 employee of New 

Haiipsl~ire Hospital. Mr. Coumoyer was represented at tlie hearing by Tllomas Hardiman, SEA 

Director of Field Operations. Marie Laiig, H ~ ~ i n a ~ i  Reso~~rces Administrator, appeared on behalf 

of tlie State. Mr. Co~moyer was appealing a letter of waniiiig issued to him on December 5, 

2001 for allegedly malung an ~uiprofessioiial display of aiiger at a customer. The appellant 

denied the allegations, arguing that while he was ~ ~ p s e t  and may have spolceii loudly to the 

individual, he was not "screaiiiiiig" or acting ~~iiprofessioiially as the employer alleged. 

Without objection, the hearing was coiid~tcted on offers of proof by the representatives of tlie 

parties.' The record of tlie hearing in this matter consists of pleadings s~~b~iiitted by the parties, 

notices aiid orders issued by the Board, and doc~~iiieiits identified by tlie parties aiid admitted into 

evidence as follows: 

I I 
\U The Board also heard directly from Mr. Maldonado, the supervisor who issi~ed the written waiiiing, and Mr. Cou~noyer, 

the appellant, so that they could clarify for the Board some of tile iilfonnation being offered by their representatives. 
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0 Appellant's Exhibits: 

1. February 27,2002 Letter from Thomas F. Manning 

2. February 22,2002 Appeal from Jean Chellis to Thomas F. Maming 

3. Febn~ary 13,2002 Letter froin Stephen R. Davis 

4. Jan~lary 10, 2002 Letter from Jean Chellis to Coinlnissioner Donald L. S11~11nway 

5. January 7, 2002 Letter from Superintendent Chester G. Batchelder, CHE 

6. December 14, 2002 Appeal from Jean Chellis to S~q~erintendellt Chester G. Batchelder, 

CHE 

7. December 13,2001 Letter from LLI~S N. Maldonado 

8. December 7,2001 Appeal from Jean Chellis to Luis N. Maldonado 

9. December 5,2001 Letter of Warning issued to Charles Coui-noyer 

1 0. Maintenance Work Request - November 27,200 1 

11. New Hampshire Hospital, Safety Mai~agemellt, "Right to IG7owYy 

12. New Hampshire Hospital Employee Notice of Accidental Inj~uy or Occupational 1llness2 

-November 23,1999 

13. Opening Statement 

State's Exhibits: 

1. December 15,2002 letter of warning with attachments as follows: 

1) einail from Bonnie L. Reed dated 11/28/2001 

2) hand written note dated 12/3/0 1 from Robei-t Sears 

3) hand written note date stamped 12-4-2001 MAINT.OFFICE, froin Ron Sayles 

4) New Hampshire Hospital Trainiilg Records dated 11/30/2001 titled Continuing 

Education for Co~unoyer, Charles 

' The State objected to Appellant's Exhibit 12, arguing that New Hampshire I-lospital had 110 record of ever receiving a 
copy of the Notice of Accidental Injury or Occupational Illness bcing offered into evidence and had never been iiifoimed 
by the appellant that he believed he suffered from any hearing loss. The appellant adinitted that he had not informed the 
employer directly of any problems witli hearing loss, and said tliat the exhibit was being offered for the purpose of 
attesting to the fact that lie does suffer from minor hearing problems. The Board accepted the exhibit and admitted it into 
tlie record witli the understanding tliat the infoi~natio~i Iiad not been provided to the employer any time prior to the appeal 
and therefore had not been subjected to scrutiny, examination, and cliallenge by tlie employer. 
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5) Notation of Counseling dated 2/2/01 to Charles Coui-noyes froin Cyms Wheeler, 

Foreman 
i 2. Febn~ary 15,2002 letter of counsel issued to Mr. Coui~loyer 
I 

I 3. March 21, 1001 letter of counsel to Mr. Co~u~loyer fi-om Mr. Maldonado 

4. New Hampshire Hospital Custoiner Service G~lideliaes 

The appellant argued that he never yelled or behaved unprofessionally in his ellcounter with Mr. 

Sayles. He argued that if New Hainpsllire Hospital had simply followed its own procedures and 

had given him proper notice of the presence of asbestos in the area where he was assigned to 

worlt, he could have addressed the issue wit11 his s~~pervisor. Instead, he argued, the Hospital and 

the contractor failed to give hiin appropriate notice or malte llim aware of asbestos in tlle office. 

Tlie appellant argued that he was uizderstaildably ~ ~ p s e t  wlleil he leained that there was asbestos 

present. He admitted that his exchailge with Mr. Sayles was ailimated and loud. Nevertl~eless, 

he argued, he did not react in anger and should not be disciplined for asserting his right to~be 

protected in the worltplace. 

Ms. Lailg argued that while the appellant's technical sltills are coinmendable, lle continues to 

demonstrate difficulty lteeping his temper ~mder coiltrol and adhering to the ageiicy's Customer 

Service Guidelines. Ms. Lang said that the agency's customer service standards are well-known, 

and employees receive training in order to develop their custoiner service sltills. She said that in 

I addition to in-house training, the appellant had successfi~lly completed the State's Certified 

Public S~~pervisor program, reiilforciilg the requirement for einployees to coininunicate 

I effectively while maintaining a customer service perspective. Ms. Lang argued that all of the 
I 

I witnesses to the incident with Mr. Sayles identified the appellant's behavior as loud and 

i~nprofessional. She said that while the appellant's concei-11s about asbestos are justified, his 

reactioil to those concenls was inappropriate and uilprofessional. She aslted the Board to find 
I 
I that the appellailt's coi~duct wsu~anted a written warning, the least severe foiin of discipline ail 

~ einployer may utilize in correcting ail employee's ulsatisfactory worlt or cond~~ct. 
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After caref~llly reviewing the docuinentaiy evidence and after coilsideriilg the parties' arguments 

and ullcontroverted offers of proof, the Board made the followiilg findings of fact and rulings of 

law: 

Fiildiilgs of Fact: 

1. The appellant, Charles Couiiloyer is eiliployed by the Maiatenai~ce Department at New 

Hainpshire Hospital as ail eleclriciail. 

2. New Hainpsliire Hospital acluzowledges the appellaill's leclulical coinpeteilce b~l t  has 

raised concei~ls with the appellant about his "customer service" sltills and his ability to 

communicate respectf~~lly with others in a coilflict situation. 

3. The appellant was formally co~ulseled in February, 2001, about his cominunication style 

and was reminded of the requiremeilt for hiin to be respectfill of others in the workplace. 

4. Through its "Safety Mailagemeilt" programs and practices, New Hampshire Hospital 

assures its employers of their right to "Be notified by posting of the long and short term 

health hazards of all hazardous s~~bstailces that [einployees] may come in contact with. 

(Found in [their] N. H. Hospital Safety Mail~lal ~ u ~ d e r  HAZ-MATJMSDS section)." 

(Appellant's Exhibit 1 1). 

5. As a result of asbestos being found iii the Philbroolc School (which is on New Hampshire 

Hospital gro~mds) the buildiilg coiltractor providing abatement services also provided 

trailling to New Hampshire Hospital employees about what to do if they discovered 

asbestos. 

6. The appellant attended a 2-hour traiiliilg sessioil on "Asbestos Awareaess" oil Juile 1, 

2001. 

7. Employees were iiiforrned that if they fo~lnd material that they believed to coiltail1 

asbestos, and if that material had to be disturbed in order for a worlc assignment to be 

completed, the employee(s) should notify the supervisor who could, in t~lrn, mange to 

have tlie material tested. If tests disclosed that the inaterial did not contain asbestos, the 

worlc assigiunent could be coinpleted; otlierwise, worlc ill that locatioii would be 

suspeiided until the asbestos could be removed or eacapsulated by other personnel. 

8. Removal and eilcapsulation techniq~les for asbestos hai~dliiig were not included in the 

training. 
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9. The obligatioii to post the long and sliort term health hazards of all hazardous substances 

with wlich employees may come in contact does not impose ail obligatioii upon the 
/ 

Hospital to place signs or notices in every individ~~al location at which asbestos has been 

detected. 

10. On or about November 26,2001, worlters discovered an intact piece of fabric they 

believed to coiltail1 asbestos behind a radiator in ail office in the Tobey Buildiiig. 

Worlters covered it with polyetl~ylene and taped around the area with duct tape. 

11. 011 November 27, 2001, the appellant received a work order directing him to "assist 

contractor in removing a section of strip wiring across fi-ont of radiator" on the third floor 

of the Tobey Building. 

12. Wl~en tlie appellaiit arrived at the Tobey Buildiilg on November 28'" lo work on the 

wiring, he had to CLI~  the power to the outlet being removed. The appellant was aware 

that he also was cutting power to the air inonitoriilg device that had been installed in the 

office where he would be worlting. 

13. In the course of completing the task, the appellant moved tlie radiator cover, releasing 

aiid coining illto contact with a significant amouilt of d ~ ~ s t .  

14. After tlie appellant had finished the assigimeilt, a male nurse assigned to that office space 

illformed the appellant that earlier they had found asbestos in the room. The asbestos 

consisted of an intact piece of asbestos fabric that had beell used to cover the radiator. 

15. Tile appellant was angry that he had received no notice that asbestos had been discovered 

in the work area. When tlie appellant found the coiltractor, Ron Sayles, in the lobby of 

the building, lie coilfronted liiin, demaiidiiig to lulow wlien the asbestos was discovered 

and why he hadn't beell told about it. 

16. The appellant's confrontatioiz with Mr. Sayles was loud enouglz to draw the attention of 

Boilllie Reed, who was in her office at the time of the incident. 

17. Ms. Reed described her reactioiz to the incident in an e-mail that she sent to tlie 

appellant's supervisor at 11:41 that inorniilg (Appella~lt's Exhibit 1, attachineilt 1). 

18. Ms. Reed wrote that slie heard the appellant yelling at Mr. Sayles, deinandiiig 

iiiformatio~l about wl~eii the asbestos was discovered and asking who was responsible for 

not telling him that there was asbestos in the work area. 
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19. Robert Sears, anotlier Maintenance Department e~iiployee, was about four or five feet 

behind the appellant in the hallway when the incident occurred. 

20. In a signed statement dated December 3, 2001, describing the same incident, Mr. Sears 

wrote that he witnessed the appellant "flipping o~lt" and "yelling and pointing at Ron," 

telling hi111 "lie didn't appreciate not being told about tlie asbestos." 

21. On or abo~lt December 4,2001, Mr. Sayles provided a statement to tlie Maintenance 

Office describing tlie appellant as "very belligerent, loud . . .offensive" and 

cc~~~iprofessional." 

22. The appellant admitted tliat lie was extremely upset and said tliat, "if lie feels passio~iately 

about something his voice does tend to rise a few decibels liiglier than normal" 

(Appellant's Exhibit 2). 

23. The three witnesses all agreed that tlie appellant was yelling. 

24. Tlie appellant's cond~lct constit~~ted a violation of New Ha~npslzir,e Hospital's Customer 

Sewice Guidelines. 

(-1 R~llings of Law 

A. "An appointing authority shall be autliorized to use the written warning as the least severe 

form of discipline to correct an employee's unsatisfacto~y work perfonnance or - 

miscond~lct for offenses including, but not limited to: (1) Failure to meet any work 

standard.. . ." [Per 1001.03 (a)] NH Code of Ad~ninistrative R~~ le s ]  

B. "In all cases, tlie burden of proof shall be'~1pon tlie party ~naltiizg the appeal. Tlie 

appointing autlzority sliall have the burden of production." [Per-A 207.01 NH Code of 

Administrative R~lles] 

Standard of Review 

"In disciplinary appeals, including te~mination, disciplinary demotion, suspensioiz 

witlzout pay, withliolding of an e~iiployee's ann~lal incre~iient or issuance of a written 

.,.---\ 
warning, tlie board shall dete~lnine if tlie appellant proves by a preponderance of the 

t evidence that: 
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I /  '1 (1) Tlie disciplinary action was unlawful; 
I 

(2) Tlie appointing a~~thority violated the rules of the division of personnel by 
\ 

imposing the discipliaaly action under appeal; 

(3) Tlie disciplinary action was unwarranted by tlie alleged coad~~c t  or fail~lre to 

meet the work standard in liglit of the facts in evidence; or 

(4) Tlie discipliliary action was unjust in liglit of the facts in evidence." [Per-A 

207.12 (b) NH Code of Administrative R~lles]. 

Decision and Order: 

The appellant admitted that lie was upset when lie was advised that asbestos had been f o ~ ~ n d  in 

tlie area where lle was assigned to wok,  and tliat no one had wanled him about it beforehand. 

Wliile the Board agrees that New Hampshire Hospital could have done a better job informing 

hiin of the situation, tlie Board did not find tliat the Hospital violated its own procedures orrthe 

appellant's rights by failing to provide notice to l im  personally as the appella~it has alleged. 

Tlie appellant had participated in contractor-sponsored trainilig in recognizing, handling, and 

reporting material suspected of colitaining asbestos. Tlie appellant was aware of his rights uider 

New Hampshire Hospital's Safety Management "Riglit to I(llow" policy [SEA Exhibit 111 as 

well as his responsibility to report colicems to his supervisor. The appellant also was aware of 

the Hospital's Custolner Service G~lidelines, and h s  respolisibility to maintain a respectfill and 

professional demeanor wit11 otliers in the workplace. 

Wlen the appellant learned that asbestos had been discovered at tlie work site, he could have and 

should have addressed his concellis with safety ma~iage~ne~it staff or with liis own supervisor. 

Instead, tlie appellant chose to collfrolit tlie contractor directly, colnplaining that he Iladn't 

received proper notification and de~iianding to lulow who was at fa~llt. The appellant insisted 

that l ~ e  lnaintained an appropriate, professional demeanor tluougliout his conversation wit11 Mr. 

Sayles, asserting tliat altl~ougli lie liiay have been loud, lie never yelled at Mr. Sayles. The 

appellant explained tliat his nollilal spealting voice is louder tlia~i tlie average person's, and it ' 
; 

- beconies even louder whenever he spealts "passionately" about sometliing. 
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Eyewitnesses, however, did not describe tlie appellant as speaking loudly or passionately but as 

"yelling at" tlie contractor, Mr. Sayles. Two of tlie witnesses were enlployees of tlie Hospital. 

Neither witness had a reason to exaggerate or misrepreselit tlie facts. Both would have been 

sufficiently familiar with tlie appellant to distiliguish between liis liollilal tone of voice and what 

they later described as the appellant yelling. One of tlie witliesses characterized the appellant's 

coliduct as an "outb~~rst;" tlie other stated that tlie appellant was yelling, pointing his finger at 

Mr. Sayles, and "flipping out." Tlie appellant was understandably concerned about tlie presence 

of asbestos in tlie area. Those concerns, l~owever, did not exeiilpt him from tlie agency's 

Customer Service Guidelines or excuse liiin fiom the requirement to treat others in the workplace 

with courtesy and respect. 

Tlierefore, having carefillly considered tlie evidence, arguments and offers of proof, the Board 

voted uiianimously to ~~phold  tlie written walling and to DENY Mr. Cournoyer's appeal. 
', , 

THE PERSONNEL APPEALS BOARD 

/a/ 
Patrick H. Wood, Cliainna~i 

Lisa A. R~lle, Coimi~issioner 

cc: Tliomas F. Manning, Director of Persoluiel, 25 Capitol St., Concord, NH 03301 
Tholnas F. Hasdiman, SEA Director of Field Operations, PO Box 3303, Concord, NH 

03303-3303 
Marie iang, HR Administrator, NH Hospital, 36 Clinton St., Concord, NH 03301 
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