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Appeal of Philip Dubia - Docltet #99-D-8 

Department of Safety - Division of State Police 

(Oral argument on Motion to Dismiss for Lack of Jurisdiction) 

Tlie New Hampshire Persolxiel Appeals Board (B eimett, R~tle aiid Barry) met on 

Wednesday, December 16, 1998, under tlie a~ltliority of RSA 21-I:58, to hear oral 

argument on the State's Motioii to Disiniss the Appeal of Philip D~~b ia .  Tlie appellaiit, an I 
- .  

employee of the Division of State Police, Department of Safety, was appealing "Division- 1 
level co~lnseling" arising out of Trooper Dubia's alleged violation of tlie New Hampshire 

State Police Professional Standards of Coiidttct, tlie New Hainpsliire State Police Mission 

Statement, and the New Hampshire State Police Visioii Statement. Attorney James W. 

Donchess appeared for tlie appellaiit. Attorney Sheri J. ICelloway-Martin appeared for the 

State. 

Oil September 3, 1998, tlie State filed a Motioii to Disiniss Trooper D~lbia's appeal for 

lack of jurisdiction. Ms. ICelloway-Mai-tia argued tliat Trooper D~tbia had received 

Division level couiiseling oil J~me 24, 1998, followilig iiivestigation of an April 8, 1998, 

iiicideiit involviiig a motorist. Slie argued tliat as a result of the investigation, the State 

detenniiied tliat Trooper D~tbia's actions constit~tted a violatioil of several sections of tlie 

Standards of Professioiial Coiid~~ct, and tliat rather tliaii discipliiiiiig liiiii, the State elected 

to use Division-level couiiseliiig to collect his performance. Ms. ICelloway-Martiii 

argued that the Board's stafsttoiy autliority to hear aiid decide appeals is defined by RSA 

21-I:58, and applies only to tliose iiistaiices where an employee is "affected by any 
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- application" of tlie Persoiuiel R~lles. She argued tliat couiiseliiig is ro~~tiiiely used to 
n 

I direct employees and coi-rect deficiencies in tlieir perfoiiilance. She aslced the Board to 
,' 

find tliat such couiiseliiig does not rise to the level of discipline as defined by the Rules. 

Slie referred tlie Board to Chapter Per 1000 of tlie R~~les ,  noting tliat tlie least severe fonn 

of discipline recogiiized by the R~lles is a written waniiiig. She argued that the Board has 

repeatedly recogiiized the iidiereiit usefuliiess of performance co~liiseliiig because it 

documents performance issues and puts eiiiployees on notice before formal discipline 

becomes necessary. 

Ms. ICelloway-Martin argued tliat as a matter of p~~b l i c  policy, there were basic reasons 

why the Board sliould not assert its jurisdiction in tliis instaiice. First, she argued that the . 

Collective Bargaining Agreeinelit between tlie Troopers Association aiid the State 

recognizes inainageinent's prerogative to manage and direct einployees. She argued that 

if the Board found tliat it had j~~risdiction in tliis instaiice, it would be asserting 

jurisdiction to deteimine how best to s~lpervise ail employee. She argued that even in 

lr 
cases of formal discipliiie, the Board should not s~lbst i t~~te its judgment for tliat of a 

'\. 1 supervisor/appoiiitiiig authority. She suggested that if the Board were to find that it had 

jurisdiction, it would constaiitly be in tlie positioii of substituting its judgment for that of 

managers and supervisors in the State's daily operations. 

Ms. ICelloway-Martin also argued tliat if tlie Board were to find tliat it had jurisdiction to 

hear Trooper D~lbia's appeal, it would be setting a precedent. She argued tliat by 

accepting tliis appeal, the Board would be giving Divisioii level counseling the same 

weight, requiring the same level of scrutiny, as foimal discipline. She argued that it 

would be a disincentive for s~~pervisors to use couii~eling, aiid would have the effect of 

eiicouragiiig management to siinply move directly to foiiiial discipline. 

Attoilley Doiicliess argued that Trooper D~lbia's appeal arises from the fact that the 

Division of State Police made specific written findings that lie had violated the Division's 
I I 

professional standards. He argued that in spite of the State's assertion tliat Trooper Dubia 
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I 

had not been "affected" by a written counseling, the issue had been elevated to a matter 

T i  subject to review by the Board by virtue of the fact that there was an investigation and 
'\. - ' that there were specific written findings issued concerning the appellant's conduct. 

Attorney Donchess argued that having written findings on file that Trooper Dubia had 

violated certain professional standards of conduct had the potential of creating a negative 

impact on his career. He argued that the presence of those findings in his personnel file 

would likely affect his prospects for promotion in the future, and could later be used as 

evidence should the Division of State Police ever undertake formal discipline against him 

for allegedly similar conduct. 

Attorney Donchess argued that there were facts in dispute concerning the incident that 

resulted in the investigation of Trooper Dubia's conduct and the subsequent issuance of a 

counseling letter. He argued that Trooper Dubia should have the opportunity to refute the 

State's allegations and to have the Board order that the counseling memo be removed. 

The Rules of the Division of Personnel recognize the written warning as the least severe 

form of discipline an appointing authority may use to correct an employee's 

unsatisfactory work performance. The appellant failed to persuade the Board that 

Division-level counseling rises to the level of discipline contemplated by the Rules. The 

appellant also failed to persuade the Board that co~mseling, in and of itself, should be 

deemed an "action" subject to appeal. 

The Board finds that counseling is more accurately described as part of the performance 

evaluation process, and that the only remedies available to Trooper Dubia are those that 

would be available to an employees who has received a negative performance evaluation. 
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RSA 21-I:46, I, states, in pei-tiinent part: 

\. ,' 
"The persoiu~el appeals board shall hear and decide appeals as provided by 

RSA 21-157 and 21-I:58 and appeals of decisions arising out of 

applicatioil of the rules adopted by the director of personllel except those 

related to: 

(a) Perfolmailce evaluations of classified einployees; provided, 

however, that an einployee who is disciplined or has other adverse 

actioil talcell against him as the result of ail evaluatioil may appeal 

that actio~z." 

RSA 21-I:42, XI11 also provides in pei-tineat pai-t that: 

"(a) All filll-time classified einployees shall be evaluated on a regular 

basis. 

(b) Evaluatioils shall be in writing and slzall be coizducted at least a~m~lally. 

(c) Evaluations shall be conducted by ail employee's immediate 

supervisor. 

(d) Evaluatioas shall be based upon specific written perforrnai~ce 

expectatioils or criteria developed for the positioil in question and 

einployees shall be made aware of these perforlna~~ce expectations in 

advance of any evaluation. 

(e) The evaluatioil foi-inat shall iilclude a nassative summary on the 

einployee's perfoima~lce 

(9 Einployees shall be peiinitted to pa-ticipate ill the evaluatioil process, 

shall be given a copy of their evaluation, and shall have an opportuility to 

coinnle~lt, in writing, on their evaluatioa, and such coizlilleilts will be 

iilcluded in the einployee's perinanent record. 

(g) Einployees shall have a right to noncoi~cur, in writing, with their 

evaluation." 
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((3 Having considered the Motion, Objection and oral arguineilt by the parties, the Board 
/ 

voted unailimously to dis~niss Trooper Dubia's appeal. The Board finds that Division 

level counseling is not a recognized form of discipline and has not affected Trooper 

Dubia's einployinent. Therefore, tlle instant appeal is outside the Board's subject matter 

jurisdiction. To the extent that there is a dispute between the parties wit11 respect to the 

facts of tlze incident that resulted in Trooper Dubia receiving counseling, and a negative 

evaluation of his performance in that instailce, he does have the right to noilconcur in 

writing with the Division's findings and to have his written response placed on file with 

the counseling letter. 

THE PERSONNEL APPEALS BOARD 

Mark J. ~ e i g e t t ,  Cl~airlnail 

cc: Virginia A. Lainberton, Director of Persoiulel 

Attorney James Doncl~ess 

Attorney Sheri ICelloway-Martin 
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