PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271- 3261

Appeal of Philip Dubia - Docket #99-D-8
Department of Safety - Division of State Police

(Oral argument on Motion to Dismissfor Lack of Jurisdiction)

J aﬁuéry 7, 1999
The New HampshirePersonnel AppealsBoard (Bennett, Rule aiid Barry) met on
Wednesday, December 16, 1998, under tlie authority of RSA 21-1:58, to hear oral
argument on the State's Motioii to Disinissthe Appeal of Philip Dubia. Tlie appellaiit, an
employee of the Division of State Police, Department of Safety, was appealing “Division-
level counseling” arising out of Trooper Dubia’s alleged violation of tlie New Hampshire
State Police Professional Standards of Conduct, tlie New Hainpsliire State Police Mission
Statement, and the New Hampshire State Police Vision Statement. Attorney JamesW.
Donchess appeared for tlie appellaiit. Attorney Sheri J. Kelloway-Martin appeared for the
State.

On September 3, 1998, tlie State filed aMotioii to Disiniss Trooper Dubia’s appeal for
lack of jurisdiction. Ms. Kelloway-Martin argued tliat Trooper Dubia had received
Division level counseling on June 24, 1998, following investigation of an April 8, 1998,
liicideiit involving amotorist. She argued tliat as aresult of theinvestigation, the State
determined that Trooper Dubia’s actions constituted aviolation of several sections of the
Standards of Professioiial Conduct, and tliat rather than disciplining him, the State elected
to use Division-level counseling to correct his performance. Ms. Kelloway-Martin
argued that the Board's statutory autliority to hear and decide appealsis defined by RSA

21-1:58, and appliesonly to tlioseiiistaiiceswhere an employeeis' affected by any
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application” of tliePersonnel Rules. She argued tliat counseling iS routinely used to
direct employees and correct deficienciesin tlieir performance. She adced the Board to
find tliat such counseling does not riseto the level of discipline as defined by the Rules.
She referred tlieBoard to Chapter Per 1000 of tlie Rules, noting tliat tlie least severe form
of disciplinerecogiiized by the Rules is a written warning. She argued that the Board has
repeatedly recogiiized the inherent usefulness of performance counseling becauseit
documents performanceissues and puts employees on notice before formal discipline

becomes necessary.

Ms. Kelloway-Martin argued tliat as amatter of public policy, there were basic reasons
why the Board should not assert itsjurisdiction in tliisinstaiice. First, she argued that the
Collective Bargaining Agreement between tlie Troopers Association and the State
recognizes management’s prerogative to manage and direct einployees. She argued that
if the Board found tliat it had jurisdiction in this instaiice, it would be asserting
jurisdiction to determine how best to supervise an employee. She argued that evenin
cases of formal discipliiie, the Board should not substitute itsjudgment for tliat of a
supervisor/appointing authority. She suggested that if the Board wereto find that it had
jurisdiction, it would constaiitly bein tlie position of substituting its judgment for that of

managers and supervisorsin the State's daily operations.

Ms. Kelloway-Martin also argued tliat if tlie Board wereto find tliat it had jurisdiction to
hear Trooper Dubia’s appedl, it would be setting aprecedent. She argued that by
accepting this appeal, the Board would be giving Division level counseling the same
weight, requiring the same level of scrutiny, as formal discipline. She argued that it
would be adisincentive for supervisors to use co‘ungél'ing, and would have the effect of

encouraging management to simply move directly to formal discipline.

Attorney Donchess argued that Trooper Dubia’s appeal arises from the fact that the
Division of State Police made specific written findings that lie had violated the Division's

professional standards. He argued that in spite of the State's assertiontliat Trooper Dubia
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had not been " affected” by awritten counseling, the issue had been elevated to a matter
subject to review by the Board by virtue of the fact that there was an investigation and
that there were specific written findings i ssued concerning the appellant's conduct.

Attorney Donchess argued that having written findings on file that Trooper Dubiahad
violated certain professional standards of conduct had the potential of creating a negative
impact on his career. He argued that the presence of those findingsin his personnel file
would likely affect his prospectsfor promotion in the future, and could later be used as
evidenceshould the Division of State Police ever undertakeformal discipline against him

for alegedly similar conduct.

Attorney Donchess argued that there were facts in dispute concerning the incident that
resultedin the investigation of Trooper Dubia's conduct and the subsegquent issuance of a
counseling letter. He argued that Trooper Dubia should have the opportunity to refute the

State's allegationsand to have the Board order that the counseling memo be removed.

The Rules of the Division of Personnel recognizethe written warning as the least severe
form of discipline an appointing authority may useto correct an employee's
unsatisfactory work performance. The appellant failed to persuade the Board that
Division-level counseling risesto the level of discipline contemplated by the Rules. The
appellant also failed to persuade the Board that counseling, in and of itself, should be
deemed an "action” subject to appeal.

The Board finds that counseling is more accurately described as part of the performance
evaluation process, and that the only remedies availableto Trooper Dubia are those that

would be availableto an employees who has received a negative performance eval uation.
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RSA 21-1:46, |, states, in pertinent part:

“The personnel appeals board shall hear and decide appealsas provided by
RSA 21-1:57 and 21-1:58 and appeals of decisions arising out of
application of the rules adopted by the director of personnel except those
related to:
(8) Performance evaluations of classified einployees; provided,
however, that an employee who is disciplined or has other adverse
action taken against him asthe result of an evaluation may appeal

that action.”

RSA 21-1:42, XIII also providesin pertinent part that:

" (a) All full-time classified einployees shall be evaluated on aregular
basis.

(b) Evaluations shall bein writing and shall be conducted at |east annually.
(c) Evaluations shall be conducted by an employee'simmediate
supervisor.

(d) Evaluations shall be based upon specific written performance
expectations or criteria developed for the position in question and
einployees shall be made aware of these performance expectations in
advance of any evaluation.

(e) The evaluation format shall include anarrative summary on the
einployee's performance

(f) Einployeesshall be permitted to participate in the evaluation process,
shall be given a copy of their evaluation, and shall have an opportunity to
comment, in writing, on their evaluation, and such comments will be
included in the einployee's permanent record.

(9) Einployeesshall have aright to nonconcur, in writing, with their

evauation."
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Having considered the Motion, Objection and oral argument by the parties, the Board

voted unanimously to dismiss Trooper Dubia’s appeal. The Board findsthat Division

level counselingis not arecognized form of disciplineand has not affected Trooper

Dubia’s employment. Therefore, the instant apped is outside the Board's subject matter

jurisdiction. To the extent that there is adisputebetween the parties with respect to the

facts of the incident that resulted in Trooper Dubia receiving counseling, and anegative

evaluation of his performance in that instance, he does have the right to nonconcur in

writing with the Division's findings and to have his written responseplaced on filewith

the counseling letter.
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