
PERSONNELAPPEALSBOARD 
State House Annex 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

APPEAL OF DENNIS LAGERTE 
Docl.<et 889-D-2 

The Personnel Appeals Board (McNicholas, Cushman and Scot t)  met on . 

Wednesday, July 19, 1989, t o  hear the demotion appeal of Dennis Lacerte. Mr, 
Lacerte was represented by Pierre A. Plancl-let, an employee af the Depastinerit 
of Correcti.ons. The agency was represented by Vio1.a Lunrderville, 
Administrator for the Bureau of Community Corrections. 

Ay,pel.lank i s  an employee of the Department of Cocrectj.ons, Prior to  
January 18, 1.989, he held the rank of Corrections Corporal . in the C!inimcrrrl 

r Securi.ty U n i t  of !:he Skate Prison. On January 18, 1989, he was demoted to  - Cor rcc t i~ns  Officer as a r e su l t  of an incident that  w . i l i .  be di.scussed below, 
Appellant took a timely appeal of that decision. 

The demotion resulted from an incident tha t  occurred on December 8, 1958, 
between Appellant and h i s  superior of f icer ,  Lieutenant Perry. On December I, 
Appellant had submitted a request for annual leave for two weeks i n  February. 
fin December 7, having heard nothing about h i s  request, Appellant asked Acting 
Sergeant Archambault t o  find out about the s t a tus  of the leave request. 

On December 8, a I the s t a r t  of Appe1J.ant I s  s h i f t  , Archainbault .informed 
Appellant that  h i s  leave request had been denied by Perry. Appellant 
imcnediately called Perry a t  home to  di.scuss the leave denial. Although it was 
approxi-mately 1.1:OO p .me , Perry had indicated that  off icers  could call. him a t  
home, and no rea l  objection ha been raised by anyone about the J-a1;encss of the 
hour, 

During the telephone conversation, Perry informed Appellant t ha t  he tiad 
decided t o  deny a l l  leave u n t i l  he had put together a ser~ior i ty  s t  so thai; 
Perry could mare easily and equitably c!eci.de leave requests. The l i s t  was 
eventually generated in January. 
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Perry c la ims  t h a t  Appellant shouted and swore a t  him during t h e  te lephone  
conversat ion.  Appellant den i e s  t h a t  he d id .  I n  suppor t  of h i s  c la ims ,  Pe r ry  
o f f e r s  t h e  hearsay s ta tement  of h i s  wife. I n  oppos i t ion ,  Appellant o f f e r s  t h e  
a f f i d a v i t  of Correc t ions  Of f i ce r  Haney, who apparen t ly  overheard Appel lan t ' s  
end of t h e  conversat ion.  Both p a r t i e s  ag ree ,  however, t h a t  a t  t h e  end of  t h e  
conversa t ion ,  Appellant t o l d  Perry he would "go over [Perry sl headn. 

After Appellant hung up, Perry decided t o  go t o  t h e  Pr i son  t o  d i s c u s s  t h e  
mat te r  i n  person with Appellant.  When he g o t  t o  t h e  Pr i son ,  he asked 
Appellant t o  speak with him i n  h i s  o f f i c e .  Perry c la ims  Appellant threw down 
h i s  c l ipboard  and s a r c a s t i c a l l y  s a i d  "yes sir". I n  any ca se ,  t h e  two of  them 
went i n t o  P e r r y ' s  o f f i c e  t o  d i s c u s s  t h e  mat te r .  

While i n  P e r r y ' s  o f f i c e ,  t h e  two g o t  i n t o  a shout ing  match. A t  one p o i n t ,  
apparen t ly  i n  an  at tempt  t o  calm t h e  s i t u a t i o n ,  Perry suggested t o  Appellant 
t h a t  he was r e a c t i n g  c h i l d i s h l y  t o  t h e  s i t u a t i o n .  Not s u r p r i s i n g l y ,  a t  l e a s t  
i n  r e t r o s p e c t ,  t h i s  had t h e  oppos i t e  e f f e c t .  

Appellant l e f t  the o f f i c e ,  and Perry followed him ou t .  Per ry  t o l d  
Appellant t o  go back i n  t h e  o f f i c e ;  and Appel lant  re fused ,  s t a t i n g  t h a t  he d i d  
n o t  want t o  be c a l l e d  names. When Perry i n d i c a t e d  t h a t  he was order ing  
Appellant back i n t o  t h e  o f f i c e ,  Appellant acquiesced.  Perry a l s o  descr ibed  a 
f inger- poin t ing  i n c i d e n t  dur ing  t h e  exchange o u t s i d e  t h e  o f f i c e .  

Correc t ions  Sergeant  Hanson a l s o  t e s t i f i e d  about  when happened when Per ry  
and Appellant had t h e i r  conf ronta t ion .  He confirmed t h a t  Appellant went back 
i n t o  t h e  o f f i c e  only when d i r e c t l y  ordered t o  do s o ,  t h a t  both Perry and 
Appellant were shout ing a t  each o t h e r  dur ing  t h e  f i r s t  d i s cus s ion  i n  t h e  
o f f i c e ,  and t h a t  th ings  calmed down when they went back i n t o  P e r r y ' s  o f f i c e .  

Hanson t e s t i f i e d  t h a t  he could no t  hear  p ro fan i ty  while t h e  two were i n  
t h e  o f f i c e .  As noted e a r l i e r ,  Archambault s t a t e d  he overheard no p r o f a n i t y  
while  Appellant was on t h e  te lephone.  Accordingly, t h e  Board f i n d s  t h a t  any 
profan i ty  t h a t  may have occurred was no t  overheard by any o t h e r  o f f i c e r  o r  
inmate.  

Shor t ly  a f t e r  t he  i n c i d e n t ,  Appellant was t r a n s f e r r e d  o u t  of t h e  Minimum 
Secu r i t y  Unit ,  and t h e r e f o r e  o u t  from under t h e  superv is ion  of  Perry.  A t  t h e  
new assignment, Appellant was apparen t ly  gran ted  h i s  requested two weeks leave .  

After an i n v e s t i g a t i o n ,  t h e  Warden decided t o  demote Appellant.  I n  
reaching t h i s  dec is ion ,  t h e  Warden apparen t ly  followed t h e  recommendation of 
t h e  Unit Manager, John San f i l i ppo ,  who f e l t  t h e  a c t i o n s  amounted t o  
insubord ina t ion  and j u s t i f i e d  t h e  demotion. Per ry  t e s t i f i e d  t h a t  he merely 
r epo r t ed  t h e  i n c i d e n t  and l e f t  t h e  d i s c i p l i n a r y  dec i s ion  t o  h i s  s u p e r i o r s .  
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Standards:  

Appellant was demoted without p r i o r  warning. Under Per  308.02(c),  t h e  
appoint ing a u t h o r i t y  need not  give a warning l1in t h e  c a s e  of an employee who 
i s  demoted i n  l ieu of discharge" .  

The appoin t ing  a u t h o r i t y  j u s t i f i e s  t h i s  immediate demotion under t h e  
op t iona l  d i scharge  p rov i s ions  of RSA 308.03(2) (b) .  Under t h a t  p rov i s ion ,  
depending upon " the s e r iousnes s  of t h e  v i o l a t i o n  ... immediate d i s cha rge  
without warning may be warranted [ for ]  w i l l f u l  insubordinat ion.I1 

Discussion: 

Two f a c t s  s tand  o u t  from t h e  evidence presented.  On one hand, when g iven  
a d i r e c t  o rde r  by h i s  s u p e r i o r  o f f i c e r ,  Appellant obeyed. On t h e  o t h e r  hand, 
Appellant c l e a r l y  ac ted  d i s r e s p e c t f u l l y  t o  h i s  supe r io r  o f f i c e r .  

The Board had no d i f f i c u l t y  be l i ev ing  Appellant t o  be an e a s i l y  e x c i t a b l e  
person. Indeed, a t  t h e  hear ing  h i s  own r e p r e s e n t a t i v e  had d i f f i c u l t y  
a s s i s t i n g  him i n  h i s  tes t imony,  because of Appel lant ' s  i n t e n s e  d e s i r e  t o  say  
h i s  piece.  The Board can e a s i l y  imagine how, under t h e  circumstances,  t h e  
s i t u a t i o n  on December .8th qu ick ly  go t  o u t  of  hand. While t h e  ma t t e r  could 
perhaps have been handled more d ip lomat ica l ly  by Perry,  t h e  Board a t t r i b u t e s  
most of t h e  r e s p o n s i b i l i t y  t o  Appellant. 

Nevertheless ,  t h e  Board does not f e e l  t h a t  t h e  d i s r e s p e c t  shown by 
Appellant,  while  c l e a r l y  wrong, was of  such se r iousnes s  a s  t o  j u s t i f y  
immediate discharge.  For suppor t  of t h i s  conc lus ion ,  t h e  Board l ooks  t o  Per  
308.03 (3) which desc r ibes  o the r  o f f enses  f o r  which only  a letter of warning 
may be i s sued .  Included i n  t h e  list a r e  "obscene languagev1 and " lack of 
cooperation" . 

The Board recognizes  t h a t  t h e  S t a t e  Pr i son  may p re sen t  s p e c i a l  
circumstances s i n c e  it has a para- mi l i ta ry  cha rac t e r .  S ince  l i t t l e  of  
Appel lan t l s  ou tbu r s t s  were witnessed by o t h e r  o f f i c e r s  o r  inmates ,  however, 
and d id  no t  appear t o  cause long  term damage t o  morale o r  d i s c i p l i n e  a t  t h e  
Prison,  t h e  Board is  r e l u c t a n t  t o  conclude t h a t  t h i s  is more than  an i s o l a t e d  
i n c i d e n t ,  i n s u f f i c i e n t l y  s e r i o u s  t o  j u s t i f y  immediate d i scharge .  

I f  t h e  i n c i d e n t s  were i n s u f f i c i e n t l y  s e r i o u s  t o  j u s t i f y  immediate 
discharge under t h e  o p t i o n a l  discharge p rov i s ions  of t h e  r u l e s ,  they were 
i n s u f f i c i e n t  t o  j u s t i f y  immediate demotion. Accordingly, t h e  S t a t e  P r i son  is 
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ordered to  reinstate  Appellant t o  the rank of Corrections Corporal. The 
l e t t e r  of January 18, 1989, sha l l  be treated by the Prison as  a warning for  
disciplinary demotion under Per 308.02Ca). Appellant should be aware that  the 
Prison may well deal severely with any subsequent outbursts. 

The Board also notes tha t  the demotion did not appear t o  comply with Per 
308.02(b) which requires prior notification of the demotion "at l eas t  14 
calendar days prior to  the effect ive date o f  the action1'. 

THE PERSONNEL.APPEALS BOARD 

k t e r  C. Scott ,  Alternate 

cc : Pierre Planchet , Steward 
Department of Corrections 

Viola Lunderville, Administrator 
Bureau of Community Corrections 

Virginia A. Voyel 
Director of Personnel 


