PERSONNEL APPEALS BOARD
State House Annex
Concord, New Hampshire 03301
Telephone (603) 271-3261

Appeal of Brian Lenire
Docket Nos. 91-D 15 and 91-T- 21 (Consol i dat ed)

Brian Lemre was enpl oyed as a Building Service Wrker 111 at
t he New Hanpshire Veteran s Hone. He was termnated from that
position upon receipt of a third letter of warning issued on
account of lateness inreporting for duty. M. Lemre received his
first letter of warning for this infracti on on Septenber 5, 1989,
which letter was not appeal ed. He received his second letter
therefore on January 17, 1991, which he did appeal. Hearing on
that appeal has been consolidated, wthout objection, with M.
Lemres appeal of histhirdletter of warning for the sane of f ense
of May 22, 1991, which served as his letter of termnation. Per.
308.03(4)(e) . The third witten warning was issued within two
years of the first such warning. ]

M. Lemre was represented at the consolidated hearing on
Decenber 4, 1991, by Mchael C Reynolds, State Enployees
Associ ation General Counsel. The agency was. represented by Barry
E Conway, its Coomandant. As the letter of warning of Septenber
5, 1989, was not appeal ed, we accept it in accordance wth Per

308.03(4)(e) without further scrutiny, excepting only the
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appel l ant's argunents as to ci rcunst ances and appropri at e renedi es
in light of equitable considerations, if any, in the case as a
whol e.

Accordi ngly, we comrence our reviewwiththeletter of January
17, 1991. This letter cites eight instances of |ateness. The
appel lant contests five of these on the grounds that they are
unsupported by notations in the Bsw’s | og book. The log is not
used for payroll purposes, but does contain entries and
conmuni cati ons nade by staff regarding their rounds, status of the
facilities, etc. Assum ng arguendo t hat t he absence of the entries
Is significant and that those instances were not considered, the
t hr ee documented i nstances of | ateness are a sufficient foundation
to support this letter of warning. The appel |l ant does not
particularly contend that the instances did not occur.

On the evidence as a whole we do not find that the appel | ant
met his burden of proof as to this letter of warning, and
accordingly, sustain it. The Board did not find any equitable
considerations raised by the evidence warranting a different
outcone. The appellant alleges that the issuance of this letter
was retaliatory for several conplaints or coments he nade
regardi ng anot her enpl oyee. The Board is unpersuaded by this
argunent in light of the evidence adduced at hearing. The
appell ant raises the sane allegation with respect to the final
letter. The Board ultimatelyrejectsthis argunent on t he evi dence

received as it pertains to the final letter as well.
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Let us turnnowto the final letter of warni ng whi ch serves as
the letter of termnation pursuant to Per 308.03(4)(e). This
letter focuses on one instance of |ateness, unlike the prior
letters. The letter is fairly self-explanatory. Accordingly, we
reviewthe facts surroundingit fromM. Lemire’s poi nt of view, as
presented i n his testinony.

May 16, 1991, was said by M. Lemre to be a 90 degree day.
He had been trimmng shrubs at his home that day and took ten
pi ckup truck loads of clippings to the dunp. M. Lemre was
exhausted and not feeling all that well when he lay down in front
of afan for arest. He usually awoke around 11:20 p.m on a work
day, as the sixteenthwas. On this day we awoke between 11:15 and
11:30, but he was shaking, had cranps, found it difficult to stand
and feared that he couldn’t work. M. Lemre called John wWeldon
who was t he BSWhe was schedul ed to rel i eve when he arrived at wor k
at mdnight. Lemre feels this call was nmade before 12:30 a.m
Weldon says it was 12:50 am As he had done on previous
occasi ons, Lemre asked weldon if he could take his shift and he
rel ated t he reasons. Weldon advi sed hi mthat his | eg was bot heri ng
hi mso he couldn’t take Lemre's shift. M. Lemre didn’t want to
bot her any of his co-workers, and al t hough he couldn’t work easily,
or perhaps adequately, he cane to work anyway, wor ki ng t hrough t he
night until he was permtted to |eave early by Don Kunar, Plant
Mai nt enance Engi neer, the next norning. M. Lemre says that Kunar

didn't question that he was sick.
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Lemre contends that the Miintenance Departnent had been
"'witten up" for failing to respond to a nurse's equipnent
nmai nt enance call . He contends that, presunmably as a result of
this, he overheard Kunar "sl andering" himto a nurse, stating that
Lemre was "having a bad tine" had been "kicked out of the house"
and was "back on drugs."

The termnation was actually effected by Maurice Qui nond,
Assi stant Commandant, acting in the Commandant's stead. (Qui nond
prepared detailed notes of the termnation interviewwhich were
presented to the Board. The notes suggest the possibility of a
neeti ng between Comrandant Conway and M. Lemre when Conway
returned, but this did not occur and Lemre objects to the absence
of an opportunity to nmeet with the Commandant, who actual | y si gned
the termnation letter. Lemre contends that this is a violation
of Per. 308.03(4)(i).

The Board di sagrees, and notes that that section provides as
Its opening clause that such a neeting should occur "whenever
possi bl e." Here, the evidence suggests that M. Lemre's
super vi sors had spent ei ght een nont hs or so worki ng on hi s | at eness
problem They had had little success and were unlikely to change
their mnds about the appropriateness of termnation after
warnings. Further, Lemre had a neeting with Qi nond, who was
acting as the person in charge of the Veteran's Hone at the tine.

However, the Board is mndful of issues of procedural
fai rness. Wiile we do not consider this particular point to

invalidate this termnation, we do express our view that such
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neeti ngs as was requested here are appropri ate, are consi stent with
t he purposes of Per. 308.03(4)(i), and should routinely occur, if
r equest ed. In any case, appointing authorities (such as M.
Qui nond) should neet with the enpl oyee at the tine of discharge,
present the proposed |etter of discharge, explain the reasons for
the action and listen to and consider any points nade by the
enpl oyee. W cannot concl ude that the procedure foll owed here was
fatally fl aned.

Lemre argues further that there were no credi bl e w tnesses
that he was indeed ever |late. He contends that there was no real
systemfor passing dutiesto one’srelief, and that as aresult, he
wasn’t generally late. He contends that there i s no prohibitionon
calling in after the start of a shift, and that he was therefore
not guilty of |ateness on the night of May 16-17, hence there is no
| egal |y cogni zable third letter for the of fense of |ateness, thus
his discharge is not sustainable. F nally, he argues that the
appoi nting authority failed to neet its burden of production. n
t he evi dence recei ved, the Board rejects these argunents.

The poi nt has been nmade that night work is destabilizing to
the individual’s body and that Lemre has endeavored to be tinely.
Yet in alnost two years of trying, alevel of consistency was still
eluding hhm H s co-workers tel ephoned himto remnd himto cone
to work on occasion. The last incident of apparent |ateness was
not atypical. However, on all the evidence the Board i s persuaded
that M. Lemre has mninally net his burden of persuasion. Lemre

was sick on the night of My 16-17, to a degree permtting us to
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forgive his tardy call to work to arrange coverage for his
sickness, and his resultingly tardy arrival at work.

Unlike the prior warnings given Lemre, this | ast one dealt
with but one instance of |ateness coupled with this illness.
Accordingly, on these equities, the Board is not persuaded that
discharge is warranted in this instance. The Board is per suaded
that Lemre has a tardi ness problemthat he nust address if he is
toretain his enploynment with the State. The Board adnoni shes t he
agency to continue to work with narginal workers (in terns of
attendance) such as Lemre and to continue to use discipline, such
as letters of warning, as warranted.

Had the instant letter cited nore than one instance of
| at eness, or one where no mtigating circunstances are presented,
as here, the termnation woul d have been sustained. |n an attenpt
to apply our powers equitably and to consider the equities as they
appear herein, the Board orders M. Lemre reinstated to his
position as a BSW 111 without back pay or benefits. The Board
expects M. Lemre to solve his attendance/tardiness problem or to
prepare for theinevitability of further disciplinary action. The
Board can only hope that the renedy we order will provide the
I npetus for a good worker, in terns of work quality, to renmain an

enpl oyabl e one.
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October 14, 1992

By letter dated February 24, 1992, FA General Counsel filed a Motion for
Reconsideration on behalf of Brian Lemire, relative to the Board's decision to
reinstate him to his position of Building Service Worker 111, but to make such
reinstatement without back pay or benefits. In his motion, Attorney Reynolds
indicated he was certain the Veterans' Home would also be filing a Motion for
Reconsideration. However, he limited his request as follows:

"should the appointing authority not file a timely appeal of the Board's
February 3, 1992 decision, on Mr. Lemire's behalf | hereby withdraw al
requests contained in this motion except the request that Mr. Lemire
receive pay (reduced by other earnings, if appropriate) and benefits
commencing February 3, 1992. If the Board's February 3, 1992 order
denying retroactive pay and benefits referred to the period prior to
February 3, 1992 only, and that pay (reduced if appropriate) and benefits
would commence February 3, 1992, please consider this a motion to so
clarify rather than a motion for reconsideration."™ (SEE: Motion for
Reconsideration, February 24, 1992, page 2)

Inasmuch as the Board found Mr. Lemire to have a chronic problem of
attendance/tardiness, the Board is not persuaded the appellant is entitled to
pay or benefits for any period in which he is not actually, physically
working. Accordingly, the appellant's motion for reconsideration is denied.
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