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On February 3 ,  1992, Thomas F. Hardiman f i l e d  a Motion f o r  Rehearing on behalf 
of Linda IlcCracken r e l a t i ve  t o  the Board's January 16, 1992 decision denying 
her  appeal of a l e t t e r  of warning. New Hampshire Hospital 's  Objection was 
f i l e d  on February 7, 1992, by Mark Chittum, Director of Personnel and 
Financial Services. 

Having reviewed both the Motion f o r  Rehearing and the Objection i n  conjunction 
with the Board's January 16, 1992 Order, the Board voted unanimously t o  deny 
the Motion f o r  Rehearing. 

THE PERSONNEL APPEALS BOARD 

ing Chairman 

cc: Virginia A. Vogel, Director of Personnel u 
Mark Chittum, Personnel and Payroll  Administrator, N. H. Hospital 
Thomas F. Hardiman, SEA Director of Operations 
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The New Hampshire Personnel Appeals Board (Rule, Johnson and McGinley) met 
Wednesday, December 18, 1991, t o  hear Linda McCrackenls appeal o f  a December 
20, 1990 l e t t e r  o f  warning issued t o  her f o r  unsat is fac tory  work. Ms. 
McCracken was represented a t  the hear ing by Thomas Hardiman, SEA D i rec to r  o f  
Operations. Mark Chittum, Personnel and Pay ro l l  Administ rator  appeared on 
behalf  o f  New Hampshire Hospital .  

Ms. McCracken i s  employed by New Hampshire Hosp i ta l  i n  S t a f f  Development as 
the L i b ra r i an  and i s  responsible f o r  supervising the only other employee i n  
t ha t  u n i t ,  a L ibrary  Technician. Ms. McCrackenls immediate supervisor i s  June 
Dubreiul, D i rec tor  o f  S t a f f  Development a t  New Hampshire Hospi ta l .  

The appel lant  received a f i r s t  warning f o r  unsat is fac tory  work by l e t t e r  dated 
October 29, 1990.1 According t o  the appel lant ,  t r a i n i n g  was one o f  the areas 
of concern addressed by t ha t  warning. 

"Pursuant t o  the i ns t r uc t i ons  Ms. McCracken received, subsequent t o  the 
l e t t e r  o f  warning dated October 29, 1990, she d i d  conduct t r a i n i ng .  I f  
Ms. McCrackenls supervisor had concerns regarding how the t r a i n i n g  was 
conducted, then she (June Dubreiu l )  needed t o  discuss those concerns w i t h  
Ms. McCracken. Ms. McCracken a l leges t ha t  Ms. Dubre iu l  d i d  no t  i n i t i a l l y  
discuss the a l leged concerns. Instead, Ms. Dubr ieul  gave Ms. McCracken a 
second l e t t e r  of warning, dated December 20, 1990, f o r  no t  conducting the 
t r a i n i n g  as instructed. ' I  (See: - McCracken no t i ce  o f  appeal, June 20, 
1991, p. 1 )  

1/ Ms. McCrackenls f i r s t  warning was no t  appealed t o  t h i s  Board. Reference 
i s  made t o  t ha t  warning so l e l y  f o r  the  purpose o f  determining the p rop r i e t y  o f  
a second warning f o r  the  same offense f o r  a l leged ly  f a i l i n g  t o  take the 
co r rec t i ve  ac t ion  requ i red by the f i r s t  warning. 
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Ms. Dubreiul, Director of Staff Development t e s t i f i e d  that  of a l l  the work 
u n i t s  i n  her department, the l ibrary i s  the only u n i t  i n  which the employees 
were not cross-trained. She t e s t i f i ed  that  Ms. McCracken had had two periods 
of extended sick leave during the previous two years and tha t  because the 
Library Technician had not been cross-trained i n  the more basic aspects of 
l ibrary operation, services to  Hospital s ta f f  had been severely hampered. She 
tes t i f ied  that  during Ms. McCrackenls l a s t  absence, no one was able t o  confirm 
the s tatus  of l ibrary materials on order, t o  order new materials, or t o  a s s i s t  
i n  locating materials received which had not already been catalogued or 
shelved by the appellant. 

Ms. Dubrieul t e s t i f i ed  tha t  her i n i t i a l  requests that  Ms. McCracken provide 
cross-training for  the Library Technician were made informally. She t e s t i f i e d  
that Ms. McCracken did not comply w i t h  those requests, and tha t  on October 29, 
1990, she issued a l e t t e r  of warning t o  the appellant for  unsatisfactory 
work. I n  that  warning, she gave Ms. McCracken specif ic  instruct ions on the 
number of hours of cross-training she was t o  provide to  the Library 
Technician, and directed her to  produce a plan of action no l a t e r  than 
November 14, 1990. Ms. Dubreiul t e s t i f i ed  that  McCrackenls response dated 
November 18, 1990 d i d  not address the issue of training, That topic was 
discussed a t  the next l ibrary  s taff  meeting two days l a t e r .  

I n  describing Ms. McCrackenls a t t i tude  toward cross- training, Ms. Durbieul 
tes t i f ied  that  the appellant appeared unwilling t o  "share her knowledgew and 
seemed to  prefer being the only person who knew "how things workedv1 i n  the 
l ibarary,  therefore making herself 'Ialmost indispensableu. She said tha t  
a f te r  the f i r s t  warning and follow-up sessions, Ms. McCracken did i n i t i a t e  
training, b u t  that  the training she provided was inadequate. She t e s t i f i e d  
that Ms. McCracken had been directed to  schedule training a t  l eas t  two hours 
per week and was to  keep a training log. 

Ms. Dubrieul t e s t i f i ed  tha t  during the four week period prior t o  issuance of 
the December 20, 1990 l e t t e r  of warning, Ms. McCracken provided only two hours 
and forty minutes of training for  the Library Technician, rather than the 
eight hours which should have been completed. Additionally, she t e s t i f i e d  
that the training which the appellant did provide consisted of nothing more 
than an over-view of some of the Librarian's dut ies ,  rather than actual  
instruction on ordering materials, and tracking l ibrary materials on the Lotus 
computer system as had been required of her. 

Ms. McCracken, who holds a Master's degree i n  Library Science specializing i n  
academic and medical l i b r a r i e s  t e s t i f i ed  that  she had extreme reservations 
about providing extensive training t o  a technician. She explained br ief ly  the 
difference between her duties as  a professional l ib rar ian  and those of the 
technician, a position which she considered essent ial ly  c l e r i ca l  i n  nature. 
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She t e s t i f i e d  t ha t  she had provided t r a i n i n g  t o  the L ib ra ry  Technician, Ms. 
Mimnaugh on an informal  basis throughout her employment w i t h  New Hampshire 
Hospital. She said t ha t  she formalized and kept records o f  the t r a i n i n g  she 
provided a f t e r  receiv ing her f i r s t  l e t t e r  o f  warning f o r  unsat is fac tory  work. 

Ms. McCracken t e s t i f i e d  t h a t  p r i o r  t o  i s su ing  the second l e t t e r  o f  warning, 
Ms. Dubr ieul  had never d i rec ted her t o  t r a i n  the technic ian i n  ac tua l l y  
performing the l i b r a r i a n ' s  dut ies,  but  ins tead had asked her t o  g ive  the 
L ibrary  Technician an over-view o f  the various l i b r a r y  funct ions.  She sa id  
tha t  a f t e r  she and Ms. Dubr ieul  had reviewed a l i s t  o f  the l i b r a r i a n ' s  dut ies ,  
Ms. Dubr ieul  selected " acquis i t ionsv as the f i r s t  t r a i n i n g  p r i o r i t y .  

I n  terms o f  ordering l i b r a r y  mater ia ls,  Ms. McCracken t e s t i f i e d  t h a t  she had 
explained t o  Ms. Mimnaugh i n  general terms how l i b r a r y  acqu is i t i ons  were 
performed, and was assured by Ms. Mimnaugh t ha t  she understood the process. 
She said she then suspended the t r a i n i n g  because Ms. Dubr ieul  was away on 
vacation and had never advised her what aspect o f  l i b r a r y  operations she was 
expected t o  address next. She sa id  t h a t  because the l i b r a r y  i s  busy and 
enormously understaffed, expecting her t o  devote two hours a  week t o  t r a i n i n g  
i n  add i t i on  t o  the time required t o  prepare f o r  t r a i n i n g  was excessive and 

(3 
unreasonable. She also t e s t i f i e d  t h a t  the l i b r a r y  technic ian had repeatedly 
complained t h a t  the in format ion was too compl-ex. 

The Reverand June McCall, New Hampshire Hospi ta l  Chaplain t e s t i f i e d  t h a t  she 
used the services o f  the l i b r a r y  extensively. She sa id  Ms. McCracken had 
always t rea ted  her i n  a  courteous and profess iona l  manner, and t h a t  she 
f requent ly re fer red i n te rns  t o  McCracken f o r  assistance i n  securing 
professional  reference mater ia ls  from the l i b r a r y .  She t e s t i f i e d  t h a t  Ms. 
McCracken had demonstrated an "awareness o f  areas o f  pro fess iona l  i n t e r e s t u  

and was good about n o t i f y i n g  McCall when professional  journals a r r i ved  which 
might be o f  i n t e res t  t o  her. Ms. McCall t e s t i f i e d  t ha t  she r e l i e d  on the  
appel lant 's  expert ise i n  se lec t ing reference materials, and t h a t  whenever the 
appel lant was not avai lable,  she would wa i t  f o r  McCracken t o  r e t u r n  t o  work 
ra ther  than requesting mater ia ls  from the L ibrary  Technician. 

I n  c los ing arguments, the appel lant  contended t ha t  New Hampshire Hosp i ta l  had 
improperly d i rected the appel lant  t o  provide t r a i n i n g  t o  a  subordinate 
employee i n  dut ies  o r  r espons ib i l i t i e s  which were outside t h a t  employee's 
c lass spec i f ica t ion.  I n  support o f  t h a t  pos i t ion,  the appel lant  r e fe r red  the 
Board t o  i t s  decision i n  the Appeal o f  Robert Lec la i r  (Docket #89-0-2, P.A.B. 
Decision, February 26, 1990). 

I n  the Appeal o f  Robert Lec la i r ,  the employee had been temporar i ly  assigned, 
and agreed t o  perform, a l l  the dut ies  and responsb i l i t i es  o f  a  promotional 
posi t ion.  The appellant lacked the education and experience t o  be c e r t i f i e d  

in as meeting the minimum qua l i f i ca t i ons  f o r  t h a t  pos i t ion,  and was never o f fe red  
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a temporary promotion.  When t h e  employee l a t e r  s o u g h t  compensat ion a t  t h e  
h i g h e r  s a l a r y  g r a d e ,  h i s  r e q u e s t  was d e n i e d .  On a p p e a l ,  t h e  Board found t h a t  
d e s p i t e  t h e  a p p e l l a n t ' s  i n a b i l i t y  t o  meet t h e  minimum q u a l i f i c a t i o n s  f o r  
promotion,  he  had i n  f a c t  s a t i s f a c t o r i l y  performed a l l  t h e  d u t i e s  and 
r e s p o n s i b i l i t i e s  of t h e  promot ional  p o s i t i o n  f o r  a p e r i o d  of t i m e .  
Accordingly ,  t h e  Board o r d e r e d  t h a t  t h e  a p p e l l a n t  be compensated a t  t h e  h i g h e r  
s a l a r y  g r a d e  f o r  t h a t  p e r i o d .  

A d d i t i o n a l l y ,  t h e  Board found t h e  f o l l o w i n g :  

" A  s t a t e  employee who does  no t  meet t h e  minimum q u a l i f i c a t i o n s  f o r  a 
p o s i t o n  may no t  be t e m p o r a r i l y  a p p o i n t e d  t o  t h a t  p o s i t i o n ,  e x c e p t  a s  
provided e x p r e s s l y  i n  t h e  Rules  o f  t h e  D i v i s i o n  o f  Personnel ."  (See :  
Appeal of  Rober t  L e c l a i r  , Docket 189-0-2, P. A.B. D e c i s i o n ,  ~ e b r u a r ~  26 ,  
1989,  page 6 )  

I n  t h e  i n s t a n t  a p p e a l ,  t h e  Board d i d  n o t  f i n d  t h a t  t h e  L i b r a r y  T e c h n i c i a n  had 
e v e r  been asked  t o  perform a l l  t h e  d u t i e s  of  t h e  L i b r a r i a n  p o s i t i o n ,  o r  t h a t  
t h e r e  had e v e r  been a r e q u e s t  f o r  compensation a t  t h e  h i g h e r  r a t e  o f  pay. 

,-, 
F u r t h e r ,  having reviewed t h e  c l a s s  s p e c i f i c a t i o n s  f o r  bo th  L i b r a r i a n  and 

, ' 
L i b r a r y  Techn ic ian ,  t h e  Board d i d  n o t  f i n d  it  u n r e a s o n a b l e  t h a t  Ms. McCracken 
was d i r e c t e d  t o  t r a i n  t h e  L i b r a r y  Techn ic ian  i n  o r d e r i n g ,  p r e p a r i n g ,  
m a i n t a i n i n g ,  t r a c k i n g  o r  r e t r i e v i n g  m a t e r i a l s  f o r  p a t r o n s  of  t h e  f a c i l i t y .  

The a p p e l l a n t  a l s o  a rgued  t h a t  even i f  t h e  warning were j u s t i f i e d  on i t s  f a c e ,  
Ms. McCracken had n o t  been a l lowed  enough time f o l l o w i n g  t h e  f i r s t  l e t t e r  o f  
warning t o  t a k e  c o r r e c t i v e  a c t i o n  and a v o i d  f u r t h e r  d i s c i p l i n e .  F o r  t h a t  
r e a s o n ,  t h e  a p p e l l a n t  a rgued  t h a t  t h e  warning must be deemed improper .  I n  
s u p p o r t  of  t h a t  c o n t e n t i o n ,  t h e  a p p e l l a n t  r e f e r r e d  t h e  Board t o  t h e  New 
Hampshire Supreme C o u r t ' s  o p i n i o n  i n  t h e  Appeal o f  E l a i n e  Fugere  ( June  7, 
1991) .  

Again, t h e  Board found t h e  c i r c u m s t a n c e s  o f  t h e  i n s t a n t  a p p e a l  t o  be 
s i g n i f i c a n t l y  d i f f e r e n t  from t h o s e  p r e s e n t e d  i n  t h e  Fugere  a p p e a l .  The Board 
d i d  n o t  f i n d  t h e  C o u r t ' s  o p i n i o n  i n  t h a t  c a s e  t o  be d i s p o s i t i v e  of  Ms. 
McCrackenrs a p p e a l  o f  h e r  second l e t t e r  o f  warning. 

I n  Fugere  t h e  Court h e l d  t h a t  t h e  l e t t e r s  of  warning which e v e n t u a l l y  r e s u l t e d  
i n  h e r  d i s c a h r g e  from employment were l e g a l l y  i n s u f f i c i e n t  i n  t h a t  t h e y  f a i l e d  
t o  s p e c i f y  e x p l i c i t l y  t h e  c o r r e c t i v e  a c t i o n  r e q u i r e d  t o  p r e v e n t  t e r m i n a t i o n .  
F u r t h e r ,  t h e  Court  found t h a t  t h e  t h r e e  warnings  were w r i t t e n  on c o n s e c u t i v e  
working days  and t h e r e f o r e  f a i l e d  t o  p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  f o r  t h e  
a p p e l l a n t  t o  respond. S p e c i f i c a l l y ,  t h e  Cour t  s t a t e d :  

".. . [Aln employer such  a s  NHTI canno t  p r e t e n d  t o  comply w i t h  t h e  l e t t e r  o r  
s p i r i t  o f  t h e  p e r s o n n e l  r u l e s  by s e n d i n g  warning le t ters  i n  such  c l o s e  
s u c c e s s i o n  t h a t  one  i s  n o t  r e c e i v e d  b e f o r e  t h e  n e x t  i s  s e n t .  ... We h o l d  
t h a t  warning l e t t e r s  must be s e n t  i n  such  a way a s  t o  p rov ide  r e a s o n a b l e  
t ime  f o r  t h e  employee t o  respond." 
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M s .  McCrackenls f i r s t  l e t t e r  of warning was issued to her on October 29, 
1990.  The warning directed her to f i l e  a plan of action to address the issues 
presented in that  le t ter  no la ter  than November 14 ,  1990. McCrackenls 
response dated November $8, 1990, four days after the deadline, did not 
adequately address the issue of training. Consequently, that aspect of the 
work plan became a subject of discussion a t  a library staff meeting two days 
la ter .  

The second le t t e r  of warning was dated December 20, 1990, nearly two f u l l  
months after the f i r s t  warning, and more than a month after  the appellant's 
submission of a proposed plan of action. The appellant's supervisor 
considered the plan deficient and met with her immediately thereafter to  amend 
it. M s .  McCracken had a t  l eas t  four weeks t o  demonstrate that  corrective 
action had been taken. The timing of the second l e t t e r  of warning and the 
opportunity to take corrective action therefore bear l i t t l e  resemblance to  the 
circumstances presented in  the Fugere case. 

On a l l  the evidence, the Board voted unanimously to deny M s .  McCrackenls 
appeal, finding that she fai led to meet her burden of proving that the second 
le t t e r  of warning for unsatisfactory work was improper. 

THE PESONNEL APPEALS BOARD 

/a, & 
Lisa A. Rule, Acting Chairman 
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