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April 6,1998

On March 16, 1998, the Personnel Appeals Board received Mr. Beaudin's request for rehearing
of his appeal of non-selection to the position of Highway Patrol Foreman, which the Board had
denied by order dated March 4, 1998. The State's Objection to Motion for Rehearing was
received on March 23, 1998.

A party requestingrehearingmust set forth fully every ground upon whichit is claimed that the
decision or order relied uponis either unlawful or unreasonable. If, in the Board's opinion, good
causeis establishedtherein, it may grant the request. Having reviewed the appellant's Request
and the State's Objection in conjunction with the Board's decisionin this matter, the Board
voted unanimously to deny Mr. Beaudin's request for rehearing. In so doing, the Board found

thefollowing:

1 TheBoard's incorrect attribution of Mr. Charland's remark about "' someone up north™
having “a problem" hasno effect on the Board's substantivefindings.

2. Within the framework of the Personnel Rules, written warningsare the only kind of
warningsrecognized for the purposesof discipline.

3. The document marked " confidential** which Appellant described as"'liable” [sic] was
offered into evidenceby the appellant without objection from the State.

4.-7. Whileitisclear that Mr. Beaudin disagreeswith the Board's assessment of the evidence

and its decision denying his appeal, such disagreement does not constitute' good reason™ for a
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rehearing, nor doesit establish a basis upon which to claim that the order complained of is

unreasonable or unlawful.

The appellant's alegationsthat the Board had to ignore the factsin order to reach its decision,
and that its decision was politically motivated are unsupported by any credibleevidence or
argument. Per 602.02 (a) of the Rules of the Division of Personnel providesthat, " Whenever
possible, selection by the appointing authority to fill a vacancy shall be made from within an
agency and shall be based upon the employee's: (1) Possession of the knowledge, skills, abilities
and personal characteristicslisted on the class specification for the vacant position; and (2)
Capacity for the vacant position as evidenced by documented past performance appraisals.” Per
602.02 (b) of the Rules also providesthat, " The most qualified candidatefor the position, in the
opinion of the appointing authority, shall be selected from designated groups of employees...”
(Emphasisadded.)

At hisfirst hearing, Mr. Beaudin alleged that the Department did not consider his knowledge,
skills, abilities or personal characteristics,or capacity for the vacancy as evidence by
documented past performance appraisals. He alleged that before considering any of those
factors, the Department violated the Rules of the Division of Personnel by pre-selecting Mr.
Wright for thevacancy. He alleged that the interview panel met in the Lancaster Patrol
Headquartersprior to theinterview for the specific purposesof formulatinga plan to ensure that
Mr. Beaudin would not be selected for promotion. He aso aleged that after his appeal wasfiled,
members of the crew had been threatened to keep them from testifying on the appellant's behalf
at ahearing beforetheBoard.

Given the seriousness of the allegations, and the appellant's offers of proof, the Board scheduled
a second hearingfor the specific purpose of receiving evidence relativeto those allegations to
determine whether or not the Department of Transportation violated the Rules of the Division of
Personnel by denying Mr. Beaudin promotion to Patrol Foreman. Pages1 - 9 of the decision
provide a summary of the testimony, documentary evidenceand oral argument offered by both

parties and considered by the Board in reachingits decision.

Whereas the evidencefailed to support those allegations, or prove that the agency had abused its
discretionin selecting Dean Wright for promotion, the Board voted unanimously to deny Mr.
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Beaudin's appedl. That decision ishereby affirmed. In consideration of the State's objection,
and for the reasons set forth above, the Appellant's request for arehearing is denied.

THE PERSONNEL APPEALSBOARD

i [ Seewnr

Mark J. Bem#étt,\@ﬁﬁrman

ZAK

LisaA. Rule, Commissioner

cc: VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
FrancesBuczynski, Human ResourcesAdministrator, Dept. of Transportation, John O.
Morton Building, Hazen Dr., Concord, NH 03301
Karen A. Levchuk, Sr. Asst. Attorney Generd, Transportation Bureau, Dept. of Justice,
33 Capitol S., Concord, NH 03301

Brian Beaudin, RFD #1, Box 36D, Russell Farm Rd., North Woodstock, NH 03262
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APPEAL OF BRIAN BEAUDIN
Docket #97-P-2
Department of Transportation
March 4,1998

The New Hampshire Personnel AppealsBoard (Bennett, Johnson and Rule) met on July 2, 1997 and
August 6, 1997, under the authority of RSA 21-1:58, to hear the appeal of Brian Beaudin, an
employeeof the Department of Transportation. Mr. Beaudin, who appearedpro se, was appealing
his non-selectionfor promotion to the position of Patrol Foreman. Senior Assistant Attorney
Generd Karen Levchuk appeared on behalf of the Department. The matter was originally heard on
offers of proof on July 2, 1997.

At that hearing, Mr. Beaudin argued that most of the men on the crew preferred him to the candidate
who was selected for promotion, and that John Ross, the District Engineer had eventold Mr.
Beaudin that he wanted him for the job. However, he said that afew weeks beforethe selection was
made, Mr. Ross asked if Mr. Beaudin belongedto the union. Mr. Beaudin asserted that Mr. Ross
then told him that someone “up north" was having “a problem," and that Mr. Beaudin should be
patient becausehe’d probably be"where he wanted to be'" in another year. Mr. Beaudin believed
that even beforethe other candidateshad been interviewed, the decision had aready been madeto
promote Dean Wright, and that the decision was part of alarger plan to advancethe career of Brian
Charland. Mr. Beaudin argued that beforethe selection decision was made, there were aready
rumors about who had gottenthe job. Mr. Beaudin asserted that Dean Wright, the candidate who
was selected, agreed that Mr. Beaudin was a better candidatefor the job. He also argued that there
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were subtle threats made to members of the crew who would have been willing to testify on his
behalf.

Mr. Beaudin asserted that the interview panel met in the Lancaster Patrol Headquartersprior to the
interview to formulatea planto ensurethat Mr. Beaudin didn't get the job. He argued that there
was persona bias on the Board, and that the members of the interview committee had already

decided before the interviewsto recommend the promotion of Dean Wright.

Mr. Beaudin argued that when he challenged the sel ection process, he began hearing rumorsthat he
wasto be assigned the town truck for plowing, even though his supervisorsknew it would pose a
hardship on him because of problems with hisknees. He aso asserted that DOT staff beganto
blame him for road wash-outs that could not have been avoided, and they hid the salt usage reports
from him, making it more difficultfor him to provide evidence that he was the better candidate. Mr.
Beaudin argued that the department had maligned his character inits" confidential" report on the
candidatesfor promotion by reporting that he was a* good talker, triesto impress people with what
he thinks he knows, places blame on others." He also took exception to the assessment that his
potential for increased responsibility was' limited, will require constant looking after.” Heargued
that the department had relied on him to run the patrol section in the foreman's absence, that he'd
maintained the roads as well or better than his predecessors, and that the department had
unreasonably placed blame on him for maintenance problems created by other drivers. Healso
asserted that the candidate selected for promotion was just about to receive awritten warning for
alowing thetransmissionin histruck to run dry, and that the department ignored that in selecting
him for promotion. He accused the department of pre-selecting Mr. Wright, and allowing Mr.
Wright's friendsto serve on the selection panel to ensure his promotion back to apositionin*'the

notch."

The State argued that appointing authoritieshave broad discretion in selecting candidatesfor
promotion based on the candidates possession of the knowledge, skillsand abilitiesto perform the
duties of aposition. Ms. Levchuk argued that each of the candidates had been consideredin terms

of their past performance and their responsesto questionsduring the structuredinterview. She
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argued that Mr. Beaudin gave inaccurate responsesto questions about heights of warning signs,
reporting of oil spills, and types of rights-of-way. She also argued that the appointing authority took
into consideration Mr. Beaudin's reaction to any criticism of hiswork, and his tendency to shift
responsibility for problemsinthe patrol section to other members of the crew. She stated that Dean
Wright scored 10 points higher on the structured interview, and that while the criteria could be
considered somewhat subjective, in the appointing authority's opinion, Mr. Wright was clearly the
stronger candidate. Ms. Levchuk also argued that Mr. Beaudin's conduct after the selection was
made gave further proof that he was not the best candidate. She argued that he approached the
membersof his crew to have them sign a petition supporting his promotion, and that hefailed to

understand how disruptivethat conduct had been.

Mr. Beaudin responded that in the meeting with Personnel Director Virginia Lamberton, John Ross
had informed the director that the interview was given very little weight in the selection decision.
He also argued that the interview scores were unfair, since he had received 0% for one of hiswrong
answers, where Mr. Wright received 65% for awrong answer. He admitted that he'd given
inaccurate information about oil spills and the height of emergency signs, but argued that the

material he'd studied prior to the interview was out of date.

After consideringthe evidenceand oral argument, the Board determinedthat it had insufficient
evidenceto fairly decidethe appeal. Accordingly, the Board issued an order for the partiesto
appear for asecond hearing where the appellant would be permitted to offer the testimony of
witnessesto support his assertion that they believed Mr. Beaudin was the stronger candidate, and
that they had been discouraged from offering evidence supportingthat position. The Board also
directed the Department to produce the personnel files of Brian Beaudin and Dean Wright for a

comparison of their evaluationsand qualifications.

The Board met again on August 6, 1997, to take live testimony and receive additional evidence.
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The record in this matter consists of the pleadings submitted by the parties, orders and notices
issued by the Board, the audio tape recording of the hearing, and documents admitted into evidence
asfollows:

State's Exhibits

A. November 27, 1996, |etter scheduling interviewsfor Highway Patrol Foreman

B. Structured Interview Rating Form for candidate Beaudin’s interview on 12111196

O

Structured Interview Rating Form for candidate Wright's interview on 12111/96

o

Individual Rating Formsfor candidates Wright and Beaudin

m

Summary of comments on candidates' current job performance and potential for increased

responsibility

F. December 12, 1996, letter from Thomas Considine to John Ross recommending selection of
Dean Wright for Patrol Foreman

G. StructuredInterview Rating Formsfor candidates Dean Wright and Brian Beaudin

H. StructuredInterview Rating Forms, with questions asked, for Brian Beaudin and Dean Wright

QualificationsRating Formfor candidates King, Pilotte, Dickinson, Wright, Beaudin and
Duranty
J. December 26, 1996, letter of non-selectionto Brian Beaudin
K. Supplemental Job Descriptionfor Highway Patrol Foreman
L. Class Specification for Highway Patrol Foreman
M. Departmental Posting for vacant positions
Appellant's Exhibits
(marked) Package of photographs, reports, hand-written notes, transcripts
1. letter from DouglasMoorhead, re: Brian Beaudin
2. letter from William Mellett, Superintendent of Public Works, Town of Woodstock, re:
Brian Beaudin
June 28, 1997, letter from Michael D. Peltier, re: Brian Beaudin
July 31, 1997, letter from William Willey, re: Brian Beaudin
Structured Rating Form for All Applicantsfor Highway Patrol Foreman

o a0 b~ w

June 4, 1994, memo from Thomas Considine to John Ross re: Highway Patrol Foreman
vacancy (with handwritten notes by Mr. Beaudin)
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7. Structured Interview Rating Form for King, Pilotte, Dickinson, Wright, Beaudin,
Duranty, Hubbard and Charland for 1994 interview for Patrolman

8. Job Specification for Highway Patrol Foreman, revised 10111/90

9. Memo dated December 4, 1989, from Verna Whiteto all patrolmen regardingtime
sheets and work class codes

10. Bi-Weekly Time Reportswith attached equipment reports and hand-written notes by Mr.
Beaudin

11. Bi-Weekly Time Reportswith attached equipment reports and hand-written notes by Mr.

Beaudin

Mr. Beaudin moved for sequestrationof the witnesses, the appointing authority's representativeMr.
Ross, and two of the observers, Mr. Gray and Ms. White. Mr. Beaudin argued that two of the
witnesses had been threatened, and that neither their supervisorsnor their supervisors friends or
assistantsshould be permitted to hear the testimony. The Board granted the motion with respect to
those expected to testify, but denied hisrequest to have Mr. Gray, Ms. Whiteor Mr. Ross removed

from the hearing room.

Thefollowing persons gave sworn testimony:

Brian Beaudin, appellant Dean Wright
Thomas Francis Considine Brian Charland
Rex Caulder Reginald Howe
David Labrecque John Ross

Thetestimony of the witnessesis briefly summarized asfollows:

Thomas Considinetestified that contrary to the appellant's representations, he had never ** snubbed"
the appdllant, although he did recall an incident during which the appellant had interrupted him and
the Patrol Foreman inthe fall of 1996. He believed that might have been the source of the
complaint. However, he had no specific recollection of ever using derogatory language about the

appellant as aresult of it.
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Mr. Considine did not recall telling Mr. Beaudin he had the qualificationsto do the Patrol
Foreman's job. Hedid recall telling Mr. Beaudin that it did not have the authority to select the
candidate, only the authority to make a recommendationto Mr. Ross. When asked why he would
not have recommended Mr. Beaudin for promotion, Mr. Considinerecalled two or three instances
that persuaded him the appellant wasn't ready to managethe patrol section. Mr. Considine testified
that some of his concernswith the appellant's performance centered on Mr. Beaudin's responseto
questionsabout damageto arail on the Kancamagus Highway during winter plowing. Hetestified
that Mr. Beaudin shifted the blame to another employee rather than taking responsibility for dealing
with how to avoid future damage. He stated that aforeman needsto take responsibility for anything
that happensin his section and not shift the blame to a subordinate. He also testified that on several
occasionswhen the appellant was directed to go out and check the condition of roads, he would be

discovered in the shed working on the equipment instead.

Mr. Considinetestified that the interview panel had met prior to the actual interviews, but that the

purpose of the meeting wasto review the questionsthe interviewers planned to ask to make sure

there was no redundancy. Hetestified that after the interviewswere completed, the panel
summarized their notes and scores and forwarded their recommendationsto John Ross. Mr.
Consdinesaid the forms submitted included a summary of the committee's findings, including a
narrative of the panel's findings with respect to each of the candidates' readinessfor more
responsibility. He admitted that the form had created alot of animosity, but said that it was meant
for internal discussion only. Mr. Considinetestified that on the basis of past performance and the
candidates responsesto questions during theinterview, he believed Mr. Wright was the better
candidate.

Rex Caulder testified that prior to the hearing, Dean Wright had cautioned him to be careful of what
he said, and he believed that one other witness, David L abrecque, had been warned that testifying
on the appellant's behalf could jeopardize his preferred assignments. Mr. Caulder said that he

didn't believethat the letter signed by the crew members had been solicited by the appellant, nor did
he feel pressured into signing it. Mr. Caulder, who did not serve on the selection panel, believed

Mr. Beaudin would have made a good foreman.

Appea of Brian Beaudin
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David Labrecque testified that the letter supporting Mr. Beaudin's promotion was suggested by the
crew and that the crew members had volunteeredto signit. Hetestified that it was Mr. Beaudin
who suggested that they not send the letter. Hetestified that in his opinion, Mr. Beaudin did a very
good job on vehicle and shed maintenance, particularly in his effortsto get the ladders on the salt
spreadersrepaired or replaced. He testified that Mr. Beaudin frequently brought up concerns about
the quality of the equipment assigned to their patrol area, and suggested having sweatshirts made
with the logan A Notch Below the Rest™ to highlight the concern. Mr. Labrecquetestified that he
did not know Mr. Wright prior to his promotion. He also testified that although he'd heard rumors
that Mr. Wright had talked to some on the crew about testifying on Mr. Beaudin's behalf, Mr.
Wright had never discussed it with him.

Dean Wright testified that he had never told the crew there would be problemsif they testified on
Mr. Beaudin's behalf. He said he did recall remarking to crew memberswho asked that they should
be careful of what they said, and told them, "'If you tell thetruth you never have to worry about
covering your tracks." He also testified that he did not recall ever being asked what he would do if
Mr. Beaudin's appeal were successful. Hesaid hetried to stay out of any discussions about the
issue. When asked about performance reports, Mr. Wright said he had never received any
Instsuctionsto make negativeremarks about any crew members. He admitted that he was instructed
to put the salt reports somewhere other than the drawer where they were normally kept, because the

reportswere being studied, since the quality of the salt received had been poor.

Brian Charland testified that he had not asked to be on the interview panel, believing that decisions
about promotions should be made by employeesat a* higher level." He testified that the selection
panel did meet prior to the interviews to go over their questions, but there was no discussion about
who should be selected. Hetestified that there were rumors circul ating before the selection decision
had been made, but themost prevalent rumor wasthat Scott Lesliewould be promoted. He said that

prior to the interviews, he had no personal preference with respect to the candidates.

Appeal of Brian Beaudin
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Reginald Howetestifiedthat there were several incidentsthat concerned him about Mr. Beaudin's
performance. One arosefrom the appellant's tendency to shift blame when therewas a problem.
He described the incident in which some guard rail was damaged, and Mr. Beaudin blamed one of
the driverswho worked in that area. The other arose from the appellant's decisionto remainin the

shed working on equipment when he should have been out on the roads performing maintenance.

Mr. Howetestified that he supervised both the crews that both Mr. Beaudin and Mr. Wright worked
for. He said that Mr. Beaudin's crew seemed to have more problemswith equipment and morale,
and he believed that the crew needed somefresh direction. Mr. Howetestified that Mr. Wright
should have been selected for promotion.

John Ross testified that he appointed the members of the sel ection committee, and that he had not
asked the newest superintendent to serve because he was unfamiliar with the patrol section and not
comfortablewith his own position. He said HE asked Brian Charland to serve on the pandl in his
place because he considered Brian to be one of his most intelligent and capable foremen. Mr. Ross
testified that he was |ooking for someoneto "'turn around" the crew because under the former patrol
foreman's |eadership, the crew suffered from low morale. He said he was very concerned with the
lack of communication on the crew, and the crew leadership's tendency to engage in indoctrination
rather than training. Hetestified that when Mr. Beaudin was serving asthe Acting Patrol Foreman,
.hesaw no real change. Mr. Ross said that when he was selecting individual's for leadership
positions, his philosophy was, "Hirefor attitude, train for skill." He said he had somereal concerns

with Mr. Beaudin, who aways seemed to be highly critical of his supervisors.

Mr. Rosstestified that Mr. Wright and Mr. Leslie were his preferred candidates becausethey
showed the ability to have a compassi onate attitude, they were knowledgeable, and they appeared to
be people who could more easily be " brought up to speed” on policiesand procedures. Hetestified
that Dean Wright had more experience and leadership qualities than Scott Ledlie. He said he knew
that Mr. Beaudin would be upset about the decision, but that it was important for them to work
together to makethings better. He said that if, in fact, Brian Charland ""moved dong" there could be

opportunitiesfor Mr. Beaudin to advance.

Appeal of Brian Beaudin
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Closing Arguments

Ms. Levchuk argued that there was no evidenceto support Mr. Beaudin's theory of pre-selection for
the vacancy, of any discussions among committee membersabout how not to promote the appellant,
or of any personal bias on the part of committee memberstoward Mr. Beaudin. She argued that
although there was ampl e evidence to support the interview scores, even if the appellant had
received the highest score, the department was not obligated to promote him if they believed he was
lacking in personal or professional qualificationsfor promotion. She argued that Mr. Beaudin was
lackingin personal qualificationsfor promotion including communication skills, listening skills,
and the ability to engagein effective two-way communications. She argued that Mr. Ross was
looking for someone who would work to improve morale on the crew, and that during Mr.
Beaudin's tenure asthe Acting Patrol Foreman, he had not demonstrated the willingness or ability
to do so. She argued that the appellant's reliance on claimsthat less salt was used by his crew when
he was Acting Patrol Foreman were not supported by any figures but hisown. Ms. Levchuk argued
that the Department was obligated to find the candidate best suited for the vacancy, and that on all
the facts, the department had selected Dean Wright.

Mr. Beaudin argued that if it weren't for the increased pay and access to a pick-up truck, he
wouldn't have applied for the promotion, since the responsibilitieswere so great. However, he
argued that he had always done a good job, that the crew supported his promotion, that people in the

community supported his promotion, and he believed he had earned the promotion.

Findings of Fact
1. Inselecting acandidateto replace Mr. Henderson as Patrol Foreman for the 115 Crew, the

department was looking for someoneto take an active leadership role where training, morale
building and teamwork were a priority.

2. Candidatesfor promotion were asked aseries of questions covering topics ranging from
technical proceduresto |eadership and management issues.

3. Membersof the interview panel were selected because of their familiarity with the needs of the
patrol section.

4. Thepanel rated Mr. Beaudin scored 10% lower on theinterview than the selected candidate.

Appeal of Brian Beaudin
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5. Although Mr. Beaudin met the minimum qualificationsfor promotion to Patrol Foreman and
had a good work record, the Department found him to lack certain personal qualificationsfor
promotion. The Department found that while serving as Acting Patrol Foreman, Mr. Beaudin
had not demonstratedthe ability to communicate effectively, to share his knowledge and
experience with his crew, to effectively manage shifting priorities, and to provide a positive

influenceon the crew's morale.

Rulings of Law
A. Per 602.02 (a) of the Rules of the Division of Personnel provides that, " Whenever possible,

selection by the appointing authority to fill a vacancy shall be made from within an agency and
shall be based upon the employee's: (1) Possession of the knowledge, skills, abilities and
persona characteristicslisted on the class specificationfor the vacant position; and (2) Capacity
for the vacant position as evidenced by documented past performance appraisals.”

B. Per 602.02 (b) of the Rules providesthat, “The most qualified candidatefor the position, in the
opinion of the appointing authority, shall be selected from designated groups of employees..”

C. Per 602.02 (c) providesthat, "' Candidatesmay be denied selection if, in the opinion of the
appointing authority, they are deemed to lack personal or ‘professional qualificationsfor

promotion.”

Decision and Order

There was no evidence to support the appellant's assertionthat the department had already decided
to promote Dean Wright prior to theinterviews. Infact, the evidence reflectsthat Mr. Ross
originally favored the promotion of Scott Leslie, and even suggested that Mr. Leslie apply for the
vacancy. Althoughtherewere rumors of pre-selection beforetheinterviews, the evidence reflects
that Scott Leslie was rumored to have been the leading candidate.

The Board heard evidence supporting the department's assertion that Mr. Beaudin did not readily

accept responsibility for problemsin the patrol areawhen he was acting as Patrol Foreman. The

evidencealso reflectsthat during histenure as Acting Patrol Foreman, rather than working to build
Appeal of Brian Beaudin
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crew morale, he continued to complain about the quality of the equipment provided for the crew,
even suggesting at one point that the crew get sweatshirts saying, "A Notch Below the Rest." While
the evidence makesiit clear that Mr. Beaudin works hard and takes his responsibilities serioudly,
there was insufficient evidenceto persuade the Board that Mr. Beaudin should have been promoted
to Foreman, or that the Department abused its discretion in selecting a candidate it believed to be
better suited to the position.

Therefore, having considered the testimony, documentary evidence, oral argument and offers of

proof, the Board voted unanimously to deny Mr. Beaudin's appeal .

THE PERSONNEL APPEALSBOARD

Hetfef o

Mark J. Besfett, Chairman

Robert J. JeBnsér, Commissioner

KL

Lisa A. Rule, Commissioner

cc:  VirginiaA. Larnberton, Director of Personnel, State House Annex, 25 Capitol St., Concord,
NH, 03301
Brian Beaudin, RFD #1, Box 36D, Russell Farm Rd., North Woodstok, NH 03262
Karen A. Levchuk, Sr. Asst. Attorney General, Transportation Bureau, Dept. Of Justice, 33
Capitol St., Concord, NH 03301
Frances Buczynski, Human Resources Admininstrator, Dept. Of Transportation, Hazen Dr.,
Concord, NH 03301
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