PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271- 3261

APPEAL OF RORY BOHANAN
DEPARTMENT OF CORRECTIONS
Docket #00-P-9
November 15,2000

The New Hampshire Personnel Appeals Board (Wood, Rule and Barry) met on Wednesday,
September 6,2000, under the authority of RSA 21-1:58, to hear the appeal of Rory Bohanan, a
former employee of the Department of Correctionswho was appealing his non-selection for
promotion to the position of Investigator. Attorney Michael Sheehan appeared for the appellant.
Attorney John Vinson appeared on behalf of the Department of Corrections.

Therecord of the hearing in this matter consists of pleadings submitted by the partiesprior to the
hearing, the audio tape recording of the hearing on the merits of the appeal, notices and orders
issued by the Board, and documents admitted into evidence asfollows:

State's Exhibits

1. February 4,2000 memo of non-selection

2. Rankingfor November 15, 1999 Investigator Board

3. Rankingfor June 3, 1999 Investigator Board

Memo from Mr Bohanan dated July 7,1999

Apped filed by Mr. McConnack dated July 21, 1999
August 10, 1999 memo from Mr. McConnack

Apped filed by Ms. Chadbourne dated November 3, 1999
Memo from Mr. Wefers dated November 9, 1999

Letter to Mr. McCann from Ms. Cantor dated May 22,2000
10. Affidavit of Mr. Wefers dated August 31,2000
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11. Part Per 602 - Rulesof the Division of Personnel

12. Department of CorrectionsPPD 2.11V A(3)g (page 9)

13. 1998 Performance Evaluation

14. 1999 Performance Evaluation

15. Letter of Resignationfrom Mr. Bohanan dated May 19,2000

Attorney Sheehan offered no documents into evidence, and offered no objection to admission of
the State's exhibits. However, he asked the Board to note the appellant's objection to the
accuracy of Mr. Wefers affidavit (State's 10).

Attomey Sheehan argued that the case turned on asingleissue, whether or not gender was a
factor in the selection process. Attorney Sheehan made an offer of proof that Mr. Bohanan, Mr.
Miller, and at |east one other witness heard Mr. Wefers say that he was holding the position for a
woman. Attorney Sheehan argued that by making gender afactor in the selection decision, the
Department of Corrections discriminated against Mr. Bohanan, violating his rights under State
and federal law. He argued that the Board should schedule a further hearing to take the
testimony of Mr. Bohananand Mr. Miller, allowing them the opportunity to provide evidence
that Mr. Wefersdid, in fact, indicate that he intended to select afemale for the Investigator
position. Attorney Sheehan stated that because Mr. Bohanan had resigned fi-om his employment
with the Department of Correctionsat the end of May, 2000, the appellant was not actually
asking the Board to order his promotion, but to award him lost wages from the date of his first

applicationfor promotion to the effective date of his resignation.

Attomey Vinson argued that the appellant would not be entitled to an award of back-pay even if
the appellant could demonstratethat gender was afactor in the selection process. He argued that
the appellant'sallegations were equivalent to a Title VII claim of mixed motives, wherethereis
one legal and oneillegal reason for an employment decision. He argued that in a Title VIl mixed
motive claim, the extent of the relief to which the appellant would be entitled would be
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declaratory relief and dlinjunction to prevent the employer from using animpermissible basis
for selection in the future.’

Attorney Vinson argued that the Rules of the Division of Personnel specifically providefor the
appointing authority to exercise discretionin determining which candidates are best qualified and
best suited for promotion. He argued that although Mr. Wefershad indicated that hewould like
to have men and womenworking in the Internal Affairs Bureau, hisrecommendations were not
based on gender, and he would not haverecommended an unqualified woman or any unqualified

candidate for promotion.

Attorney Vinson made an offer of proof that promotionswere offered to two male candidates
and one femal e candidate as a result of the first recruitment. The female candidate declined
promotion, leaving one of the three positionsvacant. No candidatewas offered promotion as a
result of a subsequent outsiderecruitment. Ultimately, following another in-house posting, al of
the positions werefilled by appointment of male candidates.

The following facts arenot i n dispute:
1. Mr. Bohanan applied for, and was twice denied selection to, a position of Investigator
assigned to the Department of CorrectionsBureau of Internal Affairs.
2. In the first selection process in June 1999, the candidatesfor Investigator were scored and
ranked by the Promotion Board as follows:
David O'Brien, 81.74
John Miller, 77.07
Angela Greenwood, 71.89
James Wilson, 69.49

' The partiesreferred to the Supreme Court's opinion in Price Waterhouse v. Hopkins, 490 u.s. 228 (1989). In that
decision, the Court held, in pertinent part, "that when aplaintiff in aTitle VII case provesthat her gender played a
motivating past in an employment decision, the defendant may avoid afinding of liability only by proving by a
preponderanceof the evidencethat it would have made the same decision evenif it had not takenthe plaintiffs
gender into account..."
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10.
11.

12.

Rory Bohanan, 66.64

Clayton LeGault, 65.82

Darren Basoukas, 63.66

Raymond Y oung, 62.91

David Hart, 55.33

Deborah St. Laurent, 53.33

Offers of promotionwere madeto Mr. O'Brien, Ms. Greenwood and Mr. Wilson, who
were ranked first, third and fourth respectively.
Mr. O'Brien and Mr. Wilson accepted the promotions. Ms. Greenwood declined the offer.
The Department notified the remaining seven candidates that they had not been selected,
but that their applicationswere still under consideration.
The Department sought applicationsfrom candidatesoutside of the department but did not
hire anyone as aresult of that recruitment.

In November, 1999, the Department of Corrections again requested applicationsfor
selection to the position of Investigator.
The promotion board scored and ranked the candidatesas follows:

CharlesHillsgrove, 75.24

Brien Blackden, 70.99

Paul Cascio, 76.83

Arthur Locke, 65.20

Scott Dodge, 63.49

Darren Basoukas, 63.07

Rory Bohanan, 61.65

Vicki Keith, 60.74
An offer of promotionwas made to Brian Blackden, who ranked second.

Mr. Blackden accepted the position.

In the interim, Mr. Wilson was promoted to another position, creating an additional
vacancy in the Internal AffairsBureau.

The Department offered that vacant position to Clayton LeGault, who accepted the

promotion.
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Mr. Wefersmadeit widely known that he was interested in having both male and female
Investigatorsworlting in the unit, believing that the Department ".. .would be at an equal
disadvantageif [they] had all men [than they] would be & if [they] had all women" (see
Affidavit of Mark L. Wefers, State's 10).

All of the candidatesin each selection process were considered to meet the minimum
qualificationsfor promotion and there was no "bright line" separating qualified from
unqualified.

Mr. Wefers recommendations were not made in the order of the promotional board's
ranking of the candidates, nor was he bound to make hisrecommendations on that basis.
Mr. Bohanan's 1998 and 1999 performance evaluations (State's Exhibits 13 and 14) rate
his performanceat 70 and 74 points respectively, with 70 - 89 points being the range for
"above average performance.”

In aletter to SEA Field RepresentativeMcCann dated May 22,2000, Assistant
Commissioner Edda Cantor wrote that Mr. Bohanan was not as " competitive" because of
his "documented history of excessiveunscheduled absences." Ms. Cantor also suggested
that Mr. Bohanan could becomemore competitiveby enrolling in some college level

writing and communication Courses.

Having carefully considered the evidence and argument, the Board also made rulings of law as

follows:

A.

"Whenever possible, selection by the appointing authority to fill avacancy shall be made
from within an agency and shall be based upon the employee's: (1) Possession of the
knowledge, skills, abilities and personal characteristicslisted on the class specification for
the vacant position; and (2) Capacity for the vacant position as evidenced by documented
past performanceappraisas’ [Per 602.02 (a)].

"Themost qualified candidatefor the position, in the opinion of the appointing authority,
shall be selected...”" [Per 602.02 (c)].

"Candidatesmay be denied selection if, in the opinion of the appointing authority, they are
deemed to lack personal or professional qualificationsfor promotion” [Per 602.02 (d)].
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D. " The personnel appeals board shall hear and decide appeals as provided by RSA 21-1:57
and 21-1:58 and appeals of decisions arising out of application of the rules adopted by the
director of personndl ..." [RSA 21-1:46, I].

E.  "...If the personnel appealsboard finds that the action complained of was taken by the
appointing authority for any reason related to politics, religion, age, sex, race, color, ethnic
background, marital status, or disabling condition, or on account of the person's sexual
orientation, or was taken in violation of astatute or of rules adopted by the director, the
employee shall bereinstated to the employee'sformer position or aposition of like
'sehiority, status, and pay. The employee shall be reinstated without |oss of pay, provided
that the sum shall be equal to the salary loss suffered during the period of denied
compensationless any amount of compensation earned or benefitsreceived from any
other source during the period...." [RSA 21-I1:58, 1].

Decision on Appellant'sRequest for Further Hearing

After consideringthe evidence and arguments offered by the parties, the Board found that it did
not need to hear testimony from Mr. Bohanan, Mr. Miller, Mr. Wefers, or any other witnessin
order to fairly decidethis appeal. Assumingto betmeall of the appellant'sallegations that the
Department of Correctionsused gender as afactor in the selection process, the question before
the Board would remain what remedy, if any, might be available to the appellant.

Jurisdiction

Title VII claimsof discrimination are beyond the Board's subject matter jurisdiction. The
Board'sjurisdictionto hear and decide appeals by classified employeesis proscribed by the
provisions of RSA 21-1:46, 52, 57 and 58. In this case, the appellant has asserted aviolation of
statutes and rules prohibiting discrimination on the basis of gender, theremedy for whichis
described by RSA 21-1:58, 1, that provides, in pertinent part:
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"...If the personnel appeals board finds that the action complained of was taken by the
appointing authority for any reason related to politics, religion, age, sex, race, color,
ethnic background, marital status, or disabling condition, or on account of the person's
sexual orientation, or was taken in violation of astatute or of rules.adopted by the
director, the employeeshall be reinstated to the employee's former position or a position
of like seniority, status, and pay. The employeeshall be reinstated without loss of pay,
provided that the sum shall be equal to the salary loss suffered during the period of
denied compensationless any amount of compensation earned,or benefits received from

any other source during the period...." [RSA 21-1:58, 1].
Decision and Order

The Rules of the Division of Personnel provide broad discretion to appointing authoritiesin
determining which of the candidates are best qualified for promotionto a particular vacancy.
Under ordinary circumstances, in order to prevail in a promotional appeal and make a persuasive
argument for an award of back-pay, an appellant would need to demonstrate by a preponderance
of the evidence that he or she was the best qualified candidate and that the appointing authority
abused its discretion by selecting a candidate who was neither qualified nor suitable for selection

to the vacancy.

In this case, the appellant did not assert that candidates selected for promotion were unqualified,
or that he was the best qualified candidate. The evidencereflectsthat the candidates were all
considered to be"qualified." The evidence further reflects that promotional recommendations
were not based upon the candidates relative rankings by the promotional boards. Accordingly,
the evidence doesnot support a finding that the appellant would have been promoted but for an
impermissible reliance upon gender as a factor in the selection process.

Inlight of the evidence, if the Board were to find that the Department of Corrections factored
gender into its selection process, or that it held one or more of the positionsfor selection of a
female candidate, the only relief that the Board could order would be that provided by RSA 21-
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I:58, I, or reinstatement to a position of like seniority, status and pay. The appellant made no
argument that he was the best qualified candidate. Reinstatement to the employee's former
position or aposition of like seniority, status, and pay would simply result in the appellant being
returned to his status as a candidatefor promotion to the position of Investigator. The appointing
authority would retain its discretionto select the candidate who, in the opinion of the appointing
authority, ismost qualified. The Department of Correctionsfound Mr. Bohanan to lack certain
personal and professional qualificationsfor promotion and that Mr. Bohanan needed to improve
his performance and skillsto be more competitive. The Board is not persuaded that a new
selection process would yield adifferent result.

Therefore, on all the evidence and arguments, the Board voted unanimously to DENY Mr.
Bohanan's appeal.

THE PERSONNEL APPEALSBOARD
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Patrick H. Wood, Chéirman

LA

Lisa A. Rule, Commissioner

fraverresy / .
J ayf. Barry, £0mmissioner

cc:  Thomas F. Manning, Director of Personnel, 25 Capitol St., Concord, NH 03301
Attorney John Vinson, Department of Corrections, 105 Pleasant St., Concord, NH 03301
Attorney Michael Sheehan, 58 Pleasant St., Concord, NH 03301-3926
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