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Ruling on Motion f o r  Discovery 

A t  a hear ing on February 15, 1989, t h e  Promotion Appeals Tr ibuna l  ( P e t e r  
S c o t t  and George Liouz is )  heard o r a l  argument on Appel lan t ' s  Motion f o r  
Discovery. For t h e  reasons  s t a t e d  below, t h e  Tribunal  g r a n t s  t h e  motion, i n  
p a r t .  

It appears  t h a t  Appel lant ,  a permanent employee w i th in  t h e  Div is ion  of 
Water Resources, was one of s e v e r a l  in-house a p p l i c a n t s  f o r  t h e  p o s i t i o n  of 
P r i n c i p a l  Planner  (Rivers  Coordinator) .  Appel lant  was denied t h e  promotion, 
and t h e  Appointing Authori ty  decided t o  a d v e r t i s e  t h e  p o s i t i o n  o u t s i d e  of  t h e  
agency. 

/- -.., I n  response t o  Appel lan t ' s  r eques t  f o r  reasons  f o r  non- select ion,  t h e  
[ i Appointing Authori ty  s t a t e d :  
'-, 

The primary reason  f o r  h i s  non- select ion was h i s  r e l u c t a n c e  t o  perform 
o t h e r  d u t i e s  beyond t h e  Rivers  Program. 

Simmers1 l e t te r  dated December 7, 1988 ( r e f e r r i n g  t o  para .  3 o r  Simmers 
l e t t e r  dated October 12, 1988).  The Appointing Authority a l s o  noted an  
" addi t iona l  problem ... based on p a s t  performanceu: 

Discussions wi th  your p re sen t  employer, a s  wel l  a s  wi th  o t h e r  s t a t e  
employers who have worked wi th  you, i n d i c a t e  a p a t t e r n  of  over- zealousness  
t h a t  may be a b e n e f i t  i n  some jobs bu t  would be a de t r imen t  i n  t h e  
pos i t i on  of Rivers  Coordinator.  

Simmers le t ter  da ted  October 12 ,  1989 ( jpara. 4). 

Appellant d e s i r e s  t o  propound i n t e r r o g a t o r i e s ,  l1to a s c e r t a i n  t h e  sou rce  
and substance of  each and every  s ta tement  made by t h i r d  p a r t i e s  i n  r e g a r d s  t o  
Department i n q u i r i e s . "  Presumably Appellant d e s i r e s  in format ion  concerning 
only t h e  d i s cus s ions  r e f e r r e d  t o  above; but  t h e  r eques t  could  conceivably be 
much broader than  t h a t .  
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S i n c e  no i n t e r r o g a t o r i e s  have y e t  been propounded, however, t h e  T r i b u n a l  
i s  be ing  asked t o  d e a l  w i t h  t h e  r e q u e s t  i n  t h e  a b s t r a c t .  The T r i b u n a l  would 
p r e f e r  d e a l i n g  w i t h  c o n c r e t e  q u e s t i o n s .  Accordingly ,  i n  t h e  f u t u r e  a p a r t y  
r e q u e s t i n g  pe rmiss ion  t o  s u b m i t  i n t e r r o g a t o r i e s  shou ld  submi t  proposed 
q u e s t i o n s  t o  t h e  T r i b u n a l  a t  t h e  time of  f i l i n g  t h e  motion.  

The q u e s t i o n  posed g o e s  w e l l  beyond what a p p e a r s  n e c e s s a r y  and p e r t i n e n t  
t o  t h e  c a s e .  Accordingly ,  t h e  T r i b u n a l  w i l l  p rov ide  what gu idance  it c a n  i n  
t h e  hope t h a t  t h e  p a r t i e s  c a n  r e a c h  a n  unders tand ing  w i t h o u t  hav ing  t o  come 
back f o r  a f u r t h e r  r u l i n g .  

O r d i n a r i l y ,  a n  Appoint ing A u t h o r i t y  w i l l  n o t  need t o  produce i n f o r m a t i o n  
a b o u t  c o n v e r s a t i o n s  o r  e v e n t s  on which it  d i d  n o t  r e l y  i n  r e a c h i n g  t h e  
d e c i s i o n  under  a p p e a l .  T h i s  i n f o r m a t i o n  is i r r e l e v a n t  t o  t h e  c a s e  b e f o r e  t h e  
T r i b u n a l .  

A c o r o l l a r y  of  t h i s  p r o p o s i t i o n  i s  t h a t  t h e  Appoint ing A u t h o r i t y  need n o t  
produce i n f o r m a t i o n  a b o u t  c o n v e r s a t i o n s  o r  e v e n t s  on which i t  d o e s  n o t  i n t e n d  
t o  r e l y  i n  s u p p o r t  of i ts d e c i s i o n  b e f o r e  t h e  T r i b u n a l .  T h i s  shou ld  n o t  be 
t a k e n  a s  pe rmiss ion  f o r  a n  Appoint ing A u t h o r i t y  t o  p i c k  and choose  among 

- a l l e g e d  t r a n s g r e s s i o n s .  An Appoint ing A u t h o r i t y  t h a t  o m i t s  c r i t i c a l  items 
I 
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r u n s  t h e  r i s k  o f  f a i l i n g  t o  meet i t s  own burden: See  Desmarais v. P e r s o n n e l  
Commission, 117 N. H. 582, 588 (1977) : Appeal of  Golding , 1 2 1  N. H. 1055, 1059  
(1981) .  Indeed,  t h e  f a i l u r e  t o  produce ev idence  of  a n  a p p l i c a n t l s  i n a b i l i t v  
t o  "perform t h e  f u n c t i o n s  o f  t h e  p o s i t i o n  because  of  any' u n a c c e p t a b l e  p e r s o h a l  
t r a i t s  o r  a t t i t u d e s w  a p p a r e n t l y  p rov ided  s u f f i c i e n t  g rounds  f o r  t h e  fo rmer  
P e r s o n n e l  Commission t o  o v e r t u r n  t h e  promotion of  a p r o b a t i o n a r y  employee i n  
f a v o r  of  a q u a l i f i e d  permanent employee. See  Melton v. P e r s o n n e l  Commission, 
1 1 9  N.H. 272, 179  (1979).  

The T r i b u n a l  n o t e s  w i t h  a p p r o v a l  t h a t  t h e  Appointing A u t h o r i t y  i n  t h i s  
c a s e  h a s  provided s p e c i f i c  examples o f  a c t i o n s  by t h e  A p p e l l a n t  t h a t  g i v e  rise 
t o  doub t s  abou t  t h e  A p p e l l a n t ' s  a b i l i t y  t o  adhere  t o  p rede te rmined  
g u i d e l i n e s .  To t h e  e x t e n t  t h a t  t h e  Appoint ing A u t h o r i t y  i n t e n d s  t o  r e l y  on 
t h o s e  i n c i d e n t s  t o  s u p p o r t  i t s  c o n c l u s i o n ,  t h e  T r i b u n a l  w i l l  r e q u i r e  t h e  
Appoint ing Author i ty  t o  i d e n t i f y  t h e  i n c i d e n t  wi th  enough s p e c i f i c i t y  s o  t h a t  
t h e  Appe l l an t  can  r e c o g n i z e  it. While peop le  may d i f f e r  as t o  t h e  
i n t e r p r e t a t i o n  t o  be p l a c e d  on t h e  e v e n t ,  a t  l e a s t  a l l  p a r t i e s  s h o u l d  
unders tand  which e v e n t  i s  a t  i s s u e .  

The T r i b u n a l  i s  l e e r y  o f  u n a t t r i b u t e d  s t a t e m e n t s  o r  innuendo,  e s p e c i a l l y  
when t h e  s o u r c e  is  a n o t h e r  s t a t e  worker.  I f  t h a t  s tate worker i s  u n w i l l i n g  t o  
be  i d e n t i f i e d  t o  t h e  A p p e l l a n t ,  it c a s t s  much doubt  on t h e  c r e d i b i l i t y  of t h e  
s o u r c e .  Th i s  shou ld  ho ld  t r u e  b o t h  f o r  t h e  T r i b u n a l  i n  c o n s i d e r i n g  t h e  
a p p e a l ,  a s  well a s  t h e  Appoint ing A u t h o r i t y  i n  r e a c h i n g  i t s  d e c i s i o n .  
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I conclusion, the Appellant is granted permission to  submit 
interrogatories to  the Appointing Authority w i t h i n  eight working days of the 
date of t h i s  order. The Appointing Authority is  then required t o  respond t o  
those interrogatories w i t h i n  eight working days of receipt of same, provided 
tha t  the interrogatories comply w i t h  the guidelines discussed above. 

F@ APPEALS TRIBUNAL 

w 
Peter C. Scott, Chairman 

cc: John Roller, Human Resource Coordinator 
Department of Environmental Services 

Jean Chellis, Field Representative 
State Employees1 Association 
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APPEAL OF WILLIAM CHANDLER 
RULING ON MOTION TO DISMISS 

Fol lowing a hearing on February 15, 1989, before the Promotion Appeals 
Tribunal, the Appointing Author i ty  f i l e d  a Motion t o  Dismiss For the reasons 
stated below, the motion i s  denied. 

A t  the hearing, Appellant stated t h a t  i f  the Appointing Author i ty  argues 
tha t :  

Mr .  Chandler i s  therefore not  appealing h i s  own non-selection, bu t  ra ther  
an agency's r i g h t  t o  h i r e  an outside candidate f o r  a vacant p o s i t i o n  i f  
the agency f ee l s  a l l  in-house'appl icants are lack ing  i n  c e r t a i n  

Ti 
qua l i f i ca t ions .  

\,..- / Motion dated February 16, 1989 a t  para. 2. 

The Appointing Author i ty  ra ises an i n te res t i ng  argument; but  the record 
does not  warrant the proposed conclusion. Appellant may have simply been 
expressing a na tu ra l  tendency not  t o  want t o  a t tack a successful in-house 
candidate w i th  whom the Appellant may have establ ished a good personal o r  
professional  re lat ionship. .  

A l ternat ive ly ,  Appellant may have been expressing a fee l ing  t h a t  the 
non-selection o f  any candidate means t h a t  h i s  employer bel ieves him t o  be 
unquali f ied, whi le the se lec t ion o f  another candidate might mean simply t h a t  
he was l ess  qua l i f i ed .  I r o n i c a l l y ,  the Motion ra ises  the i n t e r e s t i n g  issue 
whether an Appointing Author i ty  must meet a higher burden when re fus i ng  t o  
promote from among ostensibly q u a l i f i e d  in-house candidates. C f .  Melton v. 
Personnel Commission, 119 N. H. 272,278-9 (1979). The Tr ibunal  need no t  decide 
t ha t  issue a t  t h i s  time i n  order t o  r u l e  on the Motion t o  Dismiss. 
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Peter C. Scott,  Chairman 
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i\,S 
cc: John Rol ler ,  Human Resource Coordinator 

Department.oP Environmental Services 

Jean Che l l i s  
SEA F i e l d  Representative DATED: llki& T l ,  I?@$ 


