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A quoxum o f  the New Hampshire Personnel Appeals Board (McNicholas and Johnson) 
m e t  Wednesday, June 10, 1392, t o  consider the State 's May,,27, 1992 Motion f o r  1 
Rehearing, the appel lant 's  June 1, 1992 Object ion t o  the Motion, and the 
S ta te ' s  June 1, 1992 addendum t o  the Motion i n  the above captioned appeal. 

i 
I 

(1 Having reviewed the documents described above i n  conjunct ion w i t h  i t s  May 7, 
1992 dec is ion i n  t h i s  matter, the Board voted t o  deny the Motion f o r  
Rehea~ing. The State f a i l e d  t o  provide s u f f i c i e n t  grounds t o  support a 
f i nd i ng  t h a t  the Board's Order o f  May 7, 1932 was un lawfu l  o r  unreasonable. 
Further, the State f a i l e d  t o  persuade the Board i t  had been denied the 
opportunity t o  int roduce evidence necessary t o  defend i t s  decis ion i n  t h i s  
mattelr. I I 
Early i n  the hearing, the Department o f  Environmental Services i n s i s t e d  t he  
se lec t ion decision denying the appel lant  promotion t o  P r i n c i p a l  Planner was 
based so le l y  on the issue o f  "poor job fit". I n  i t s  Motion, the  Department o f  
~nv i ronmenta l  Services argued, i n  pa r t  : 

"Later i n  the testimony, the board res ta ted 'We are supposed t o  be l i m i t e d  
t o  whether o r  not  Ms. Yergeau d i d  not  th ink  he was su i tab le  because o f  h i s  
lack o f  i n t e r e s t  i n  the pos i t i on  . . . I  f u r t he r  emphasizing t h a t  the board 
expected the Department t o  stay w i t h i n  i t s  i n i t i a l  reason f o r  denia l ."  
(See Appellant's Motion f o r  Rehearing, May 27, 1992, paragraph 3, page 1) 

Per 302.03(e) o f  the Rules o f  the D iv i s ion  o f  Personnel provides t h a t  "An 
employee who i s  not  selected a f t e r  applying f o r  a posted pos i t i on  s h a l l  be 
informed i n  w r i t i n g  o f  t h e i r  non-selection and, i f  requested, the reason 
therefore [s ic ] . "  The Board understands circumstances e x i s t  which make i t  
d i f f i c u l t  t o  d e t a i l  the complete r a t i ona le  f o r  denying an employee promotion. 
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For instance, when a number o f  we l l- qua l i f i ed  candidates apply f o r  promotion, 
on ly  one can be selected. Notice o f  non-selection and the "reason there fore w 

could only advise the unsuccessful appl icants t h a t  the best q u a l i f i e d  
candidate was selected. 

That was not  the case i n  t h i s  appeal. M r .  Chandler was n o t i f i e d  h i s  
app l i ca t ion  f o r  promotion was re jec ted  because o f  "poor job f i t n,  and t h a t  
wh i le  he met the qua l i f i ca t i ons  f o r  promotion he f a i l e d  t o  demonstrate a " t r ue  
i n t e r e s t v  i n  the pos i t ion .  The l e t t e r  d i d  not  a l l ude  t o  weak in terpersonal  
s k i l l s  o r  uncerta in supervisory re la t ionsh ips ,  nor d i d  i t  i n t ima te  t ha t  "poor 
job f i t u was the " i n i t i a l  reasonu f o r  non-selection. 

Per 302.03(f) provides t ha t  an employee may request the ''reasonU f o r  
non-selection. Requesting and prov id ing a "reasonw f o r  den ia l  o f  promotion 
would be an empty exercise i f  the r u l e  were read so narrowly as t o  suggest 
t h a t  an agency could comply by l i s t i n g  only a s i ng l e  reason f o r  non- select ion 
when the reasons are manifold. Accordingly, the  Board voted t o  deny the , -'~\ Motion f o r  Rehearing. The Board f u r t he r  voted t o  a f f i r m  i t s  e a r l i e r  order 

\ I  t h a t  M r .  Chandler be promoted t o  the pos i t i on  o f  P r i nc i pa l  Planner. 

THE PERSONNEL APPEALS BOARD 

cc: V i rg in ia  A. Vogel, D i rec to r  o f  Personnel 
John Rol le r ,  Human Resource Administrator, Dept. o f  Environmental Services 
Stephen 3. McCormack, SEA F i e l d  Representative 
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A quorum o f  the New Hampshire Personnel Appeals Board (McNicholas and Johnson) 
met hlonday, March 2, 1992, t o  hear the appeal o f  Wi l l iam Chandler, an employee 
of the Department o f  Environmental Services regarding h i s  appeal o f  
non-selection f o r  promotion t o  the pos i t i on  o f  P r i n c i p a l  Planner. M r .  
Chandler was represented a t  the hearing by SEA F i e l d  Representative Stephen 
McCormack. John Rol le r ,  Human Resources Coordinator appeared on behal f  o f  the  
Department o f  Environmental Services. 

- 
(3 Before hearing the appeal on the mer i ts ,  the Board heard o r a l  argument on 

Appel lant 's hlotion t o  Continue, which the Board received on February 25, 1992 
and voted t o  deny a t  i t s  meeting on February 26, 1992. M r .  McCormack sa i d  the  
Department o f  Environmental Services had denied two separate requests f o r  
in format ion concerning the r a t i ngs  and evaluations used by t he  Department i n  
denying M r .  Chandler promotion. He argued t ha t  without the in format ion he had 
requested through the Board on October 3, 1991, he was unable t o  adequately 
prepare M r .  Chandler's appeal. 

The October 3rd l e t t e r  stated, i n  pa r t :  

"It i s  requested t h a t  the Department o f  Environmental Services: 
1. I d e n t i f y  a l l  pa r t i es  invo lved i n  the se lec t ion  process; 
2. Provide the appel lant ,  through the State Employees1 

Association, a l l  documents, r a t i ngs  and recommendations 
r e l a t ed  t o  the se lec t ion  process." 

M r .  Ro l le r  said the Department had no t  used any r a t i n g  system i n  the se l ec t i on  
process, and had not  r e l i e d  on the notes taken by Ms. Yergeau dur ing the  
in te rv iew w i th  M r .  Chandler when i t  decided t o  deny him promotion. M r .  R o l l e r  
sa i d  the se lec t ion decis ion was based e n t i r e l y  on Ms. Yergeauls pro fess iona l  
assessment o f  the appel lant 's  l e v e l  o f  i n t e r e s t  i n  the s p e c i f i c  pos i t i on ,  
summarized i n  her l e t t e r  t o  the appel lant  dated October 7, 1991: 



"You were not  selected f o r  t h i s  p o s i t i o n  because, i n  my judgement [ s i c ]  
your answers t o  the questions posed dur ing the in te rv iew d i d  no t  express a 
t r ue  i n t e r e s t  i n  t h i s  spec i f i c  pos i t i on .  I consider t h i s  personal 
q u a l i f i c a t i o n  t o  be essen t ia l  t o  the  pos i t ion .  I d i d  not  u t i l i z e  a 
ranking system i n  t h i s  decision." 

Under the Board's ru les ,  prehearing discovery i s  l i m i t e d  t o  "except ional  
circumstances~. The Board's procedural r u l e s  contemplate an i n f o rma l  exchange 
of in format ion between the par t ies .  When a par ty  i s  unable t o  ob ta in  
informat ion necessary f o r  the Board t o  understand and decide an appeal, i t  may 
f i l e  a motion f o r  discovery s t a t i n g  s p e c i f i c a l l y  the grounds upon which such 
motion i s  made. The appel lant  f a i l e d  t o  demonstrate t h a t  any circumstances, 
exceptional o r  otherwise, warranted a d d i t i o n a l  discovery. Further,  the  Board 
would have no reason t o  consider e i t h e r  the  appel lant 's  l e t t e r  o f  October 3, 
1991 o r  October 21, 1991, t o  be Motions f o r  Discovery. The Board would have 
had no reason t o  act  upon those requests absent a formal motion f o r  
discovery, a subsequent f i n d i n g  by the Board t ha t  the appel lant  had been 
denied access t o  informat ion necessary f o r  presentat ion i n  h i s  case, and proof  
the appel lant  had exhausted a l l  reasonable means t o  secure t h a t  informat ion.  

Having denied the Motion t o  Continue, the Board cautioned the Department o f  
Environmental Services t h a t  i t  would no t  be allowed t o  s t ray  from the  c i t e d  
basis f o r  non-selection, s p e c i f i c a l l y  t h a t  M r .  Chandler d i d  no t  have a t r u e  
i n t e r e s t  i n  the pos i t i on  o f  P r i nc i pa l  Planner and t ha t  h i s  promotion would not  
have resu l ted  i n  a good " job fit1'. 

,- -, 
Sharon Yergeau, Administrator o f  the Waste Management Planning Bureau o f  the 

1 t 

\ ,' Department o f  Environmental Services, t e s t i f i e d  the P r i n c i p a l  Planner opening 
f o r  which M r .  Chandler had appl ied i s  a s t a f f  l e v e l  planning p o s i t i o n  whose 
major funct ions included techn ica l  assistance, community outreach, and review 
o f  So l i d  Waste D i s t r i c t  Management Plans. She sa id  she designed her in te rv iew 
questions t o  assess each candidate's personal, techn ica l  and communication 
s k i l l s  and l e v e l  o f  job motivat ion. She sa id  M r .  Chandler concentrated 
throughout the in terv iew on what the promotion would accomplish f o r  him i n  
f u r t he r i ng  h i s  own career i n t e res t s  r a the r  than the con t r ibu t ion  he could make 
t o  the agency. She sa id  he expressed h i s  des i re  t o  secure a management l e v e l  
pos i t i on  as pa r t  o f  h i s  p lan  t o  u l t ima te l y  a t t a i n  appointment as a D i v i s i o n  
Di rec tor  o r  as the Commissioner o f  Environmental Services. 

Ms. Yergeau t e s t i f i e d  the pos i t i on  o f  P r i n c i p a l  Planner i s  no t  a managerial 
pos i t i on  and, i n  l i g h t  o f  the appel lant 's  explanation o f  h i s  own career plans, 
she d i d  not  bel ieve he would stay i n  the pos i t i on  long enough t o  warrant the 
amount o f  t ime she would have t o  spend t r a i n i n g  him. Although M r .  Chandler 
met the minimum qua l i f i ca t i ons  f o r  the pos i t i on ,  Ms. Yergeau bel ieved h i s  
appointment would not  be a good It job f i t w.  She t e s t i f i e d  she considered I f job  
fit1' and a t t i t u d e  toward the job the most important qua l i f i ca t i ons  f o r  
promotion. She said candidates who do no t  f i t  the job usua l ly  l a ck  
effectiveness and don' t  remain i n  a job long  enough t o  j u s t i f y  the amount o f  
t ime requ i red t o  t r a i n  them. She sa id  M r .  Chandler f a i l e d  t o  demonstrate a 
t r ue  i n t e r e s t  i n  the pos i t i on  and she re j ec ted  h i s  app l i ca t ion  f o r  promotion 
on t ha t  basis. 



1 M r .  Chandler t e s t i f i e d  he had been employed as a Land Agent since 1984. He 
I 

c3 sa id  he was c e r t i f i e d  as meeting the minimum qua l i f i ca t i ons  f o r  promotion t o  
P r i nc i pa l  Planner and Senior Planner, but  there  were no planning pos i t i ons  i n  

I Water Resources. M r .  Chandler t e s t i f i e d  he had pa r t i c i pa ted  f u l l y  and 
candidly i n  the in te rv iew process and had no reco l l ec t i on  o f  commenting on h i s  
career goals except where he had l i s t e d  them i n  the w r i t i n g  sample he and the  
other candidates had been asked t o  complete. 

M r .  McCormack asked M r .  Chandler t o  describe candidly why he bel ieved he had 
not  been selected f o r  promotion. M r .  Chandler d i d  not  answer the question 
d i r ec t l y .  Instead, he sa id  he had requested the reasons f o r  non-select ion i n  
w r i t i n g  and hoped t o  receive a response i n d i c a t i n g  the Department had selected 
someone more q u a l i f i e d  than he. He sa id  he was shocked t o  l e a r n  t h a t  the re  
were two vacancies ins tead o f  one and t h a t  he had been denied promotion t o  
e i t he r  pos i t i on  f o r  " f o r  some questionable motiveu. 

M r .  McCormack then asked the appel lant i f  the Department might have denied him 
promotion on the basis o f  h i s  persona l i ty ,  o r  t h e i r  view o f  h i s  persona l i ty .  
M r .  Chandler r ep l i ed  i t  was d i f f i c u l t  t o  say. He t e s t i f i e d  he had been turned 
down for  a t  l e a s t  fou r  promotional oppor tun i t ies  inc lud ing  Chief Environmental 
Planner, Assistant  Planning Di rec tor ,  P r i n c i p a l  Planner and Senior Planner. 
M r .  Chandler sa id  he was in te res ted  i n  the pos i t i on  and would p lan on s tay ing  
i n  such a pos i t i on  f o r  three t o  four  years. 

I n  considerat ion o f  the record before i t ,  the Board voted t o  grant  M r .  
Chandler's appeal, order ing him promoted t o  the pos i t i on  o f  P r i n c i p a l  
Planner. -'I 

i ./ Per 302.03 (a) and (b) of the Rules of the D i v i s i on  o f  Personnel provide the  
fo l lowing:  

"A vacancy s h a l l  be f i l l e d  whenever possib le and reasonable by the  
promotion o f  a q u a l i f i e d  permanent employee from w i t h i n  the department o r  
agency. 

"Select ion f o r  such promotion s h a l l  be based upon capaci ty f o r  the vacant 
pos i t i on ,  a b i l i t y  as evidence by past performance, and leng th  o f  serv ice  
w i th  the department.'' 

M r .  Chandler has been employed by Water Resources since 1984, and i s  c e r t i f i e d  
as meeting the minimum qua l i f i ca t i ons  f o r  promotion t o  P r i n c i p a l  Planner. The 
only reason given f o r  denying him promotion was h i s  " lack o f  i n t e r e s t n  i n  t he  
spec i f i c  pos i t ion .  Ms. Yergeau appears t o  have drawn t h a t  conclusion based on 
the appel lant 's  statement t h a t  he u l t ima te l y  would hope t o  be appointed as 
Commissioner o f  the Department o f  Environmental Services. The Board d i d  no t  
consider t h i s  " job f i t u issue o r  the appel lant 's  l o f t y  career a s ~ i r a t i o n s  
s u f f i c i e n t  evidence t h a t  the appel lant '  iacked the personal and/or pro fess iona l  
qua l i f i ca t i ons  f o r  promotion. 

During d i r e c t  examination o f  the appel lant  M r .  McCormack h in ted  t h a t  the 
underlying reason f o r  non-selection might have been the appel lant 's  



personality rather than a concern about "job f i t " .  The appellant f a i l ed  t o  
answer t h e  question d i rec t ly ,  and the agency never pursued the l i n e  of 
questioning. The Board noted t h a t  several times during the course of the 
hearing, the appellant f a i l e d  t o  provide d i r ec t  answers t o  questions posed by 
both Mr. McComack and Mr. Roller.  A t  one point when pressed f o r  a response 
t o  a question during cross-examination, the  appellant became loud and 
argumentative, demanding tha t  the Board order the Department t o  tu rn  over its 
copy of the writ ing sample he produced during the promotional interview. Had 
Departmental concerns about the appel lant ' s  demeanor k e n  a fac tor  i n  the 
decision, the Board could have upheld the denial  of promotion. However, the 
Department continually maintained the appellant was denied promotion so le ly  on 
the basis of "poor job f i t w  because he seemed t o  express a greater i n t e r e s t  i n  
the furtherance of h i s  own career plans than i n  what he could learn from and 
contribute t o  the promotional posit ion.  The Board did not f ind tha t  t o  be 
suff ic ient  reason t o  deny him promotion and h i s  appeal is therefore granted. 

The Board ruled a s  follows on the Department's Request fo r  Findings of Fact 
and Rulings of Law: 

Findings of Fact - 
1, 3 ,  4, 5, and 6 a r e  granted 
2 is neither granted nor denied 
7 is denied 

Rulings of Law - 
8 is denied. 

THE PERSONNEL APPEALS BOARD 

cc: Virginia A. Vogel, Director of Personnel 
John Roller, Human Resource Administrator, Dept. of Environmental Services 
Stephen J. McCormack, SEA Field Representative 


