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On & tober 30, 1991, Attorney Richard de Seve f i l e d  with the Board a Motion 
for  Rehearing i n  the above-captioned appeal. The S ta te ' s  objection t o  t h a t  
motion was f i l e d  by Attorney John Dabu liewicz by l e t t e r  dated November 18, 
1991. 

. ~. After considering the grounds s e t  fo r th  i n  the appellant 's  Motion fo r  
Rehearing and the S t a t e ' s  Objection, the Board (McNicholas, Bennett and Rule) 
voted t o  affirm i ts  e a r l i e r  decision and t o  deny the appellant I s  Motion fo r  
Rehearing. 

The appellant argued tha t  the Board had mistakenly assigned the burden of 
proof t o  the appellant, arguing tha t  the appellant had offered ample evidence 
of h i s  (qualifications f o r  promotion, and tha t  the Department of Environmental 
Services must establish by a preponderance of the evidence tha t  the appellant 
lacked the qual i f icat ions  f o r  promotion. A s  one of several in-house 
candidates fo r  promotion, Mr. Chandler would have had the burden of proving 
that  he was the best qual i f ied of those candidates. However, inasmuch a s  none 
of the other  candidates appealed the i r  denial  of promotion, the burden of 
proof has shif ted,  and the appellant is cor rec t  i n  h i s  asser t ion t h a t  the 
Department of Environmental Services must demonstrate that  promotion of the 
appellant was not possible or  reasonable. Having provided such evidence, the 
Department's denial of promotion was upheld and the appeal denied. 

Although the par t ies  s t ipulated tha t  Chandler met the minimum qual i f ica t ions  
by vir tue of education and experience, the  pa r t i e s  disagreed on the "personal 
and professional qual i f icat ions n f o r  promotion. Chandler argued t h a t  Simmers' 
mistaken bel ief  that  the appellant had made unauthorized contacts w i t h t h e  
Attorney General's Office and the l eg i s l a tu re  formed the basis  of h i s  negative 
assessment of Chandler I s  napproachn t o  t he  posit ion of Principal Planner. The 
appellant fur ther  argued tha t  the Board committed e r ror  in  f a i l i n g  t o  make 
such a finding. 
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I )  That argument is not supported by the record. The Board found Chandler's 
"approachn to  be defined by h i s  objection t o  t h e  poss ib i l i ty  that  management 
might "di lute"  the respons ib i l i t i es  of the Rivers Coordinator by expecting the 
posi t ion to  perform other planning dut ies  for  t h e  Commissioner's Office. 
Respondent's Exhibit #2, Simmers' October 12, 1988 l e t t e r  t o  the appellant,  
s ta tes :  "An additional problem with your approach is the concern, based on 
past performance, t ha t  you would go beyond your authori ty  and direct ion i n  
carrying out the job a s  you believe it should be. ..." The cen t ra l  issue of 
Chandler's "approachn was described by Simmers a s  follows: 

"In t h e  interview, you made it c lear  that  you were only interested i n  the  
job if you were going t o  be able t o  devote 100 percent of your t i m e  t o  t h e  
new r ivers  Program. ... A s  I explained i n  t h e  interview, the Rivers 
Coordinator w i l l  have other respons ib i l i t i es  (the Merrimack River 
I n i t i a t i v e )  f o r  a period of s i x  - nine months tha t  w i l l  take approximately 
half of the person's time. Also, in l i g h t  of the increasing demands on 
the Planning uni t  i n  a number of areas,  and its function within the  Office 
of Commissioner, it w i l l  be necessary f o r  the Rivers Coordinator t o  
perform other du t ies  from t h e  t o  time a s  assigned by e i t h e r  n-yself o r  the 
Assistant Commissioner. These conditions a r e  c l ea r ly  outside of the 
l imi ta t ions  you placed on your i n t e r e s t  i n  t h i s  position. " (Exhibit 2 ) 

In support of h i s  Motion f o r  Reconsideration, the appellant re i te ra ted  h i s  
argument tha t  he had never "refused" t o  perform anc i l la ry  dut ies  a s  might be 
assigned. He fur ther  argued tha t  he had produced more than su f f i c i en t  

f i~ evidence to  rebut the Department's evidence tha t  he was not qual i f ied by 
\ / reason of h i s  experience, education and approach, and s ta ted the following:. 

"The Board's granting of the Department's Request for  Finding of Fact #2, 
tha t  the applicant had s ta ted tha t  he would be unwilling t o  peform re la ted  
du t ies  not d i r ec t ly  connected t o  t h e  Rivers Management and Protection 
Program a s  assigned by h i s  superiors., is inconsistent with the f inding i n  
the Board's opinion tha t  Mr. Chandler would no t  have refused t o  perform 
planning dut ies  aother than those d i r ec t ly  re la ted t o  the Rivers 
Coordinator position." 

Mr. Chandler t e s t i f i e d  a t  the hearing tha t  he was surprised about the " sh i f t"  
i n  t h e  Principal Planner 's dut ies  and tha t  it was "clearly [ h i s ]  impression" 
tha t  the promotion would e n t a i l  "full- time working on Rivers Management". 
Inasmuch a s  t h i s  issue appears t o  be cen t ra l  t o  t h e  appellant 's  Motion f o r  
Rehearing, a portion of the appel lant ' s  testimony is reproduced a s  follows: 

"There may have been some, not discussion, but some indication that  there 
may be other assignments t h a t  come along t o  which I had no objection a s  
long a s  they weren't d i lu t ing  the respons ib i l i t i es  of the Rivers 
Coordinator posit ion and meeting the deadlinesn. 



"I was being interviewed f o r  the posi t ion of Rivers Coordinator. W e  had a 
State Statute.  W e  had t h e  generic description f o r  Pr incipal  Planner. I 
was applying f o r  the posi t ion of Rivers Coordinator because I thought I 
was well qualif ied.  I did not bring up the matter of any anc i l la ry  
planning functions. I was not looking t o  do any other functions than t h a t  
of Rivers Coordinator." 

"Mr. Simmers did r a i s e  the poss ib i l i t y  tha t  there  may be anc i l la ry  
functions assigned t o  the Rivers Coordinator. They were no t  discussed 
specif ical ly .  I responded by saying, "As long a s  those anc i l la ry  
responsibi l i t ies  would not de te r iora te  or take away from the  primary 
function of the Rivers Coordinator t h a t  I would obviously perform those 
functions. I never refused t o  perform any other functionsn.  

Clearly Mr. Chandler had established t h e  parameters within whidh he intended 
t o  perform t h e  dut ies  of Pr incipal  Planner i f  offered the promotion. The 
Board continues t o  f ind  t h a t  Chandler's expressed d i s in t e r e s t  i n  performing 
anci l lary respons ib i l i t i es ,  a s  well a s  h i s  reluctance t o  d i scuss  those other 
functions a s  par t  and parcel  of the c lass i f ica t ion  of Pr incipal  Planner 
characterize h i s  "approach ".  

Therefore, the Board found, and continues t o  f ind,  t h a t  although Mr. Chandler 
was ce r t i f i ed  a s  meeting the minimum qual i f icat ions  i n  the a reas  of education 
and experience, he did not possess the personal and professional 
qual i f icat ions  for  promotion t o  Pr incipal  Planner. The Board voted 
unanimously t o  deny the appel lant ' s  Motion f o r  Rehearing and t o  affirm its 
ea r l i e r  order denying Mr. Chandler's appeal. 

THE PERSONNEL APPEALS BOARD 

n A/<-fiflA 
Patrick J. ~ i c h 6 l a s , ~ d l n a i . r m a n  

/& & 
glsa  A.  Rule 

cc: Virginia A. Vogel, Director of Personnel 
John Dabuliewiu, Esq., Dept. of Environmental Services 
Richard de Seve, Esq.  



PERSONNEL APPEALS BOARD 
State House Annex 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

APPEAL OF WILLIAM CHANDLER 
(Undocketed ) 

Department of Environmental Services 

October 11, 1991 

The New Hampshire Personnel Appeals Board (McNi&olas, Bennett and Rule) met 
Wednesday, July 24, 1991, t o  hear the promotional a p p a l  of W i l l i a m  Chandler, 
an employee of the Department of Environmental Services, r e l a t i ve  t o  h i s  
denial of promotion t o  the  posit ion of Pr incipal  Planner (Rivers Coordinator) 
during the f a l l  of 1988. The appellant was represented a t  the  hearing by 
Attorney Richard de Seve. Attorney John Dabuliewicz, Assistant Commissioner 
of Environmental Services, appeared on behalf of the agency. '- ' The Board granted Attorney de Seve's Motion fo r  Late Filed Appearance, f inding 
tha t  the S ta te  would not be prejudicsd by such l a t e  f i l i n g .  I n  response t o  an 
e a r l i e r  inquiry from the pa r t i e s  concerning the order of presentation, the 
Board ruled tha t  the Department of Environmental Services would present its 
evidence f i r s t .  

The Board accepted the pa r t i e s 1  jo int ly  f i l e d  Stipulation of Facts a s  follows: 

"William R. Chandler was ce r t i f i ed  on September 6, 1988 by the New 
Hampshire Division of Personnel f o r  appointment a s  a pr incipal  planner, 
Labor Grade 23, which is the c l a s s i f i ed  t i t l e  for  the Rivers Coordinator 
position. 

"Chief Environmental Planner Chris A. Simmers interviewed Mr. Chandler f o r  
the Rivers Coordinator posit ion on September 16, 1988. No one but Mr. 
Simmers and Mr. Chandler were present during the interview. 

"Mr. Chandler was no t i f ied  of his  non-selection i n  accordance with the 
provisions of New  amps shire Code of Administrative Rules  Per 302.03(e) by 
v i r tue  of documents dated September 21 and Cctober 12, 1988. 

"This appeal was timely f i l e d .  

"Ms. Beth Patrino assumed the posi t ion of Rivers Coordinator on November 
16, 1988. M s .  Patrino's  appointing was a l a t e r a l  t ransfer  from the Office 
of S t a t e  Planning, and not an in-house appointment. 
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"The in-house personnel f i l e  on Mr. Chandler contained no complaints, 
warnings, o r  other documents which would r e f l e c t  negatively on Mr. 
Chandler's performance a s  of September 16, 1988." 

A t  the conclusion of the hearing on the merits ,  neither party submitted 
requests f o r  findings of f a c t  and rul ings  of law. Both par t ies ,  however, 
f i l e d  Motions f o r  l a t e- f i l i ng  of such pleadings on July 25, 1991, the day 
a f te r  the hearing. The Board, a t  i t s .meet ing of September 25, 1991, voted t o  
grant both Motions. 

Throughout the course of h i s  appeal, Mr. Chandler has maintained tha t  he was a 
qual i f ied permanent employee of the Department of Environmental Services and 
that ,  a s  such, the Department was obligated t o  s e l e c t  him f o r  promotion t o  the 
posit ion of Principal Planner (Rivers Coordinator) i f  such promotion were 
reasonable and possible. The S ta te  argued tha t  although the appellant did 
meet the minimum qual i f icat ions  for  promotion t o  Pr incipal  Planner, h i s  
insistence upon having h i s  assignments l imited t o  the s t a t u t o r i l y  defined 

{' -- \, 

dut ies  of the Rivers Coordinator posi t ion made such promotion unreasonable. 

I \  ,' The Board, i n  considering the instant  appeal, found t h a t  the cen t r a l  issue i n  
dispute concerns the appellant 's  "approachw t o  the posit ion vacancy. The 
par t ies  have s t ipulated tha t  the appellant met the minimum qual i f icat ions  fo r  
promotion by vir tue of education and experience, and tha t  Mr. Chandler's f i l e  
contains no complaints, warnings or  notices of unsatisfactory performance. 
The Board, therefore, w i l l  limit its discussion t o  the appellant 's  s u i t a b i l i t y  
f o r  the vacancy. 

Chris Simmers, DES Chief Environmental Planner, t e s t i f i e d  tha t  during h i s  
interview with Mr. Chandler for  the Pr incipal  Planner position, the appellant 
made it c l ea r  t o  him tha t  he was interested solely  i n  the Rivers Coordinator 
dut ies ,  and tha t  he was not interested i n  being I f j u s t  another Plannerw i n  the 
Commissioner's Office, o r  i n  being Simmers' a s s i s t an t .  Mr. Simmers t e s t i f i e d  
tha t  the appellant 's  expressed d i s in t e r e s t  in  performing any of the re la ted 
duties expected of Principal Planners disqual i f ied him a s  an appropriate 
candidate fo r  promotion. 

The appellant t e s t i f i e d  tha t  he had not refused t o  perform dut ies  other than 
those spec i f ica l ly  described by the s t a t u t e  creating the Rivers Coordinator 
position. He  t e s t i f i e d  tha t  he was surprised during h i s  interview with Mr. 
Simmers by the "sh i f t "  i n  duties.  He indicated it was c lear ly  h i s  impression 
tha t  the posit ion fo r  whi& he had applied would be devoted full- time t o  the 
Rivers Management program. H e  fur ther  t e s t i f i e d  tha t  he had some grave 
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concerns about the Department being able t o  meet the mandated reporting 
deadlines described by the Rivers Management l eg i s l a t i on  i f  i t  were t o  ass ign 
anci l lary dut ies  t o  the Rivers Coordinator. He  concluded t h a t  he had no 
objection t o  performing re la ted  duties a s  long a s  they did not  d i l u t e  the 
Rivers Coordinator respons ib i l i t i es  o r  compromise the l eg i s l a t i ve  reporting 
deadlines. 

Per 302.03(b) of the Code of Administrative Rules, Rules of the Division of 
Personnel, provides a s  follows: 

"Selection f o r  such promotion sha l l  be based upon capacity f o r  the vacant 
position, a b i l i t y  a s  evidenced by past  performance, and length of service  
with the department. 

" (1) It is the prerogative of the appointing authority t o  give such 
weight t o  an employee's job performance a s  he deems appropriate when 
considering the employee f o r  appointment t o  a vacancy. 

" (2)  I f  the appointing authority f inds  cer ta in  professional and 
personal qual i f icat ions  lacking in  even ostensibly qual i f ied 
candidates fo r  promotion, employees may be denied promotion." 

Mr. Chandler's testimony essen t ia l ly  corroborated what Mr. Simmers had said  
about the appellant 's  "approachn t o  the posit ion of Rivers Coordinator. While 
the appellant was capable of performing related planning duties,  and would not 
have refused t o  perform those duties,  he would have ins i s ted  tha t  the Rivers 
Management program take precedence over other assignments from the 
Commissioner's office.  The Board found the appellant 's  view of the du t ies  and 
responsibi l i t ies  of the posit ion,  and h i s  reservations about the Department 
"dilutingn the respons ib i l i t i es  of the posit ion su f f i c i en t  evidence tha t  the 
appellant was not a su i tab le  candidate f o r  the posi t ion of Pr incipal  Planner. 

The appellant has the burden of proving tha t  he was the best  qual i f ied 
in-house candidate f o r  promotion, tha t  he possessed the personal and 
professional qual i f icat ions  for  promotion, and that  the S ta te  abused its 
discretion i n  denying him promotion under the provisions of Per 302.03 of the 
Rules of the Division of Personnel. The appellant f a i l e d  t o  meet h i s  burden. 
Accordingly, the Board voted t o  deny Mr. Chandler's appeal. In so  doing, the 
Board ruled a s  follows on the  par t ies '  Requests for  Findings of Fact and 
Rulings of Law: 

Appellant's Requests f o r  Findings of Fact (numbered 1 - 13):  

1 and 2 a r e  granted. 
(x 1 

1 
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3 is denied 

I 4 is granted. 

5 is granted t o  the extent Delbert   owning was Mr. Chandler's immediate 
supervisor for  reporting purposes. 

6 - 8 a re  denied. 

! 9 is neither granted nor denied. 

10 - 11 are  granted, but a re  not disposi t ive  of t h i s  appeal. 

12 is granted t o  the extent t ha t  it is consistent with the Jo in t  Stipulation 
of Facts. 

1 13 is denied. 

) Appellant's Requests f o r  Rulings of Law (numbered 12 - 15 ) 
'. - 

*12 is denied. 

**13 is granted, however, the Board found tha t  because of the appel lant ' s  
"approachn t o  the posit ion,  although he was an ostensibly qual i f ied candidate, 
c e r t i f i e d  a s  meeting the minimum qual i f icat ions  by v i r tue  of education and 
experience, he lacked cer ta in  personal and professional qua l i f ica t ions  f o r  
promotion. 

1 4  - 15 a r e  denied. 

S t a t e ' s  Requests f o r  Findings of Fact (numbered 1 - 6 )  

1 is granted. 

2 is granted t o  the extent t h a t  it is consistent with the decision above. 

3 - 5 a r e  granted. 

6 is granted t o  the extent t ha t  it is consistent with the decision above. 

S ta te ' s  Requests for  Rulings of Law (numbered 7 - 8 )  a r e  granted. 

j I 
, J *Appellant misnumbered h i s  requests, duplicating #12 i n  h i s  proposed rul ings  

**Appellant misnumbered h i s  requests, duplicating #13 i n  h i s  proposed rulings 
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Appeal denied. 

THE PERSONNEL APPEALS BOARD 

/a isa A. R u l e  & 
i \ cc: Richard de Seve, Esq., Baldwin and de Seve, Attorneys a t  Law 
\ 46 South Main Street ,  Concord, NH 03301 

John Dabuliewicz, Esq. , Assistant Commissioner 
Department of Environmental Services, Hazen Drive, Concord, NEi 03301 

Virginia A. Vogel, Director 
Division of Personnel, S ta te  House Annex, Concord, NH 03301 
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The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett) 
met Wednesday, A p r i l  24, 1990, f o r  a prehearing conference i n  the appeal o f  
Wi l l iam Chandler. A t  t ha t  meeting, the appel lant 's  representat ive, At torney 
Richard Molan, f i l e d  a.Motion f o r  Continuance o f  Prehearing Conference and h i s  
Withdrawal as the appel lant 's  representat ive.  The Board denied the Motion f o r  
Continuance, n o t i f y i n g  M r .  Clolan by telephone t h a t  M r .  Chandler and o r  a 
representat ive, should p lan  t o  be a t  the prehearing conference as scheduled. 
The appel lant  d i d  appear wi thout  representat ion, and argued t h a t  the Board 
should grant  h i s  request f o r  continuance t o  a l low him the oppor tun i ty  t o  seek 
representat ion. John Dabuliewicz, Assistant  Commissioner o f  the Department o f  
Environmental Services, concurred w i t h  h i s  request. The Board rescheduled the 
pre-hearing conference a t  9:00 a.m. on Wednesday, May 22, 1991 i n  Room 401, 
S ta te  House Annex, Concord, New Hampshire. 

The appel lant  r a i sed  object ions t o  the f a i l u r e  o f  the Attorney General's 
O f f i c e  t o  withdraw i t s  appearance on behal f  o f  the Department o f  Environmental 
Services, t o  the not ice  of prehearing conference, and t o  the Board's l ack  o f  
response t o  severa l  o f  the pleadings f i l e d  on h i s  behalf  by Attorney Molan, 
i n c l ud i ng  h i s  cont inuing requesb f o r  discovery. 

Before addressing Appel lant 's outstanding requests, the Board reviewed i t s  
f i l e  i n  t h i s  matter, not ing the requests and responses made t o  date: 

September 26, 1988: M r .  Chandler, through h i s  SEA F i e l d  Representative Jean 
Chel l i s ,  o r i g i n a l l y  f i l e d  a request f o r  hearing on den ia l  o f  promotion t o  the 
p o s i t i o n  o f  P r i n c i p a l  Planner (Rivers Coordinator), Department o f  
Environmental Services, s t a t i n g  he I1believe[d] the r e fusa l  t o  promote him . . . 
i s  inappropr ia te  since he has been c e r t i f i e d  f o r  the pos i t i on  by the D i v i s i on  
o f  Personnel and since he f e e l s  more than adequately q u a l i f i e d  t o  f i l l  the 
p o s i  t ionn.  

September 29, 1988: The Board issued i t s  f i r s t  order, a l lowing the appel lant  
f i v e  days i n  which t o  r e - f i l e  h i s  appeal ' 's tat ing f u l l y  the grounds upon which 
the appeal i s  madet1, not ing t h a t  "simply s t a t i n g  t h a t  the appel lant  met the 
minimum qua l i f i ca t i ons  f o r  considerat ion and f e e l s  q u a l i f i e d  f o r  the p o s i t i o n  
f a i l s  t o  sa t i s f y  the standard def ined by r u l e  f o r  proper f i l i n g  o f  an appealu. 
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October 8, 1988: Ms. Che l l i s  responded t o  the Board's order, arguing t h a t  Per 
302.03(a) o f  the Rules o f  the D i v i s i on  o f  Personnel requ i res  t h a t  vacancies be 
f i l l e d ,  whenever possib le and reasonable, by promotion o f  a q u a l i f i e d  
permanent employee from w i t h i n  the department o r  agency, and t h a t  M r .  Chandler 
was deemed "qual i f ied1'  by the D i rec to r  through h i s  c e r t i f i c a t i o n  f o r  the 
pos i t ion .  Ms. Che l l i s  f u r t h e r  argued t h a t  Per 102.01(e) provides t h a t  "State 
service, as f a r  as pract icab le ,  be made a t t r a c t i v e  as a careerw. Therefore, 
she concluded t h a t  the Department o f  Environmental Services1 decis ion t o  
r e c r u i t  outside the department, a f t e r  having interv iewed the in-house 
candidates, v i o l a t ed  the i n t e n t  o f  the Rules. 

November 10, 1988: Ms. Chel l i s ,  on Appel lant 's behalf, f i l e d  a Motion f o r  
Discovery, s ta t ing,  "the basis o f  the ac t i on  taken by the [Department o f  
Environmental Services] and the basis o f  the appeal by the appel lant  are  
statements made by t h i r d  p a r t i e s  t o  the Appellee's agent, Chr is  Simmersn. 
Therefore, Appel lant argued t h a t  the "best manner i n  which t o  ob ta in  t h i s  
in format ion w i t h  the l e a s t  amount o f  i n e f f i c i e n c y  and in te r fe rence  w i t h  
Departmental work i s  t o  propound i n t e r roga to r i es  t o  Mr .  Simmers w i t h  respect  
t o  the statements he received." 

November 28, 1988: The Board ordered the Department o f  Environmental Services 
', 1 t o  respond t o  the Appel lant 's Motion f o r  Discovery, r u l i n g  t h a t  i t  would h o l d  

Appel lant 's motion i n  abeyance u n t i l  r ece ip t  and review o f  the Department's 
response. 

November 29, 1988: F i e l d  Representative Che l l i s  requested a t ime ly  response 
t o  the November 10, 1988 motion (as answered by the Board on November 28, 
1988). 

December 6, 1988: Chris Simmers, Chief Environmental Planner (Department o f  
Environmental Services) f i l e d  the department I s  ob jec t ion t o  the Motion f o r  
Discovery, arguing t ha t  the in format ion sought by Appel lant "was provided i n  a 
con f iden t ia l  manner and merely served t o  r e i n f o r ce  Mr .  Simmers1 concerns 
regarding M r .  Chandler's a b i l i t y  t o  car ry  ou t  the job according t o  
departmental requirements and standards. The i n t e r roga to r i es  requested i n  the 
Motion f o r  Discovery would requ i re  M r .  Simmers t o  v i o l a t e  the confidence i n  
which the comments were given and would go beyond what i s  re levan t  f o r  the 
Appeals Board review o f  the Department's non-selection o f  Mr .  Chandler." 

December 7, 1988: Chris Simmers f i l e d  a supplemental response t o  the Board's 
November 28th order, s t a t i n g  t h a t  h i s  October 12, 1988 l e t t e r  t o  M r .  Chandler 
informed him t ha t  "the primary reason f o r  h i s  non-selection was h i s  re luctance 
t o  perform other dut ies beyond the Rivers Coordinator from t ime t o  time. Th is  
reason was based so le l y  on statements made dur ing the in te rv iew w i t h  M r .  
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Chandler and does not  invo lve  any t h i r d  par ty  statements. The statements made 
by t h i r d  par t ies  represented an add i t i ona l  concernn, no t  the basis f o r  the 
non-selection. M r .  Simmers reasserted the department's b e l i e f  t ha t  ''the 
normal appeal process, which should focus on the primary reason f o r  Mr .  
Chandler's non-selection, w i l l  provide s u f f i c i e n t  informat ion f o r  a l l  p a r t i e s  
t o  evaluate the Department's decisiont1. 

December 12, 1988: SEA Representative Che l l i s  f i l e d  Appellant 's Response t o  
Appellee's Objection t o  Motion fo r  Discovery, arguing t ha t  ''references t o  
prospective employers are general ly  no t  viewed as uncondi t iona l ly  
con f iden t ia l ,  nor absolutely p r i v i l eged w.  Ms. Che l l i s  f u r t he r  argued t h a t  the 
reasons provided f o r  M r .  Chandler's non-selection may have been l a i d  ou t  
sequent ia l ly  i n  the October 12th l e t t e r ,  but  were no t  re fe r red  t o  as primary 
o r  secondary, and t ha t  th i rd- par ty  statements t o  M r .  Simmers d i d  form the 
bas is  o f  Chandler's non-selection. Ms. Che l l i s  argued t ha t  "due process 
commands, the Right t o  Know Law and the requirement o f  a f a i r  ad jud icat ive  
proceeding require the [Appellee] t o  disclose the sum and substance o f  the 
aforementioned statements and outweigh any defense o f  conf ident ia l i ty 1' .  

January 30, 1989: The Board n o t i f i e d  the pa r t i es  t ha t  a hearing had been 

1 )  
scheduled i n  the matter f o r  February 15, 1989. 

'\ 1 
February 3, 1989: SEA F i e l d  Representative Che l l i s  f i l e d  a Motion t o  Continue 
u n t i l  the Personnel Appeals Board provided a t imely  r u l i n g  on Appellant 's 
Motion f o r  Discovery. That Motion noted t ha t  the opposing pa r t y  objected t o  
any con tinuance. 

February 15, 1989: The Promotion Appeals Tr ibunal  (Scot t  and L iouz is)  heard 
o r a l  argument on Appellant 's Motion f o r  Discovery. 

February 16, 1989: John D. Rol ler ,  Human Resource Coordinator f o r  the 
Department o f  Environmental Services, f i l e d  a request t ha t  the appeal be 
dismissed, noting t h a t  "Mr.  Chandler s ta ted on the record during the February 
15 hearing before the Personnel Appeals Tr ibunal  on h i s  Motion f o r  Discovery 
t h a t  i f  the Department had made an in-house se lect ion f o r  the pos i t ion,  he 
would no t  have appealed the decision. M r .  Chandler i s  therefore no t  appealing 
h i s  own non-selection, bu t  ra ther  an agency's r i g h t  t oJh i r e  an outside 
candidate f o r  a vacant pos i t i on  i f  the agency f ee l s  a l l  in-house appl icants 
are lack ing  i n  ce r t a i n   qualification^'^. .Mr.  Ro l le r  concluded t ha t  a hearing 
before the Tribunal " i s  no t  the appropriate forum f o r  challenges t o  
establ ished ru les  o f  the D iv i s ion  o f  Personneln. 

February 23, 1989: SEA F i e l d  Representative Che l l i s  f i l e d  an ob ject ion t o  the 
request f o r  dismissal o f  M r .  Chandler's appeal. 

March 31, 1989: The Tr ibunal  denied the agency's Motion t o  Dismiss, s t a t i ng  
the record o f  the hearing could no t  support the agency's conclusion t ha t  M r .  
Chandler was appealing the app l i ca t ion  o f  a p o l i c y  ra ther  than h i s  
non-selection f o r  promotion. 
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March 31, 1989: The Tr ibunal  r u l e d  on Appellant 's Motion f o r  Discovery, 
grant ing i t  i n  par t .  I n  so ru l i ng ,  the Tr ibunal  noted tha t  Appellant 's 
request t o  propound in te r roga to r ies  "...to ascer ta in  the source and substance 
o f  each and every statement made by t h i r d  pa r t i es  i n  regards t o  Department 
i n q u i r i e s  ... goes we l l  beyond what appears necessary and pe r t i nen t  t o  the 
casew. The Tr ibunal  ordered the department t o  respond, w i t h i n  e i gh t  working 
days, t o  Appellant 's in te r roga to r ies  i n  keeping w i t h  the guidel ines o f  the 
Tr ibunal 's  order. 

A p r i l  21, 1989: Chris A. Simmers f i l e d  a t imely  response t o  Appel lant 's  
in ter rogator ies .  

May 1, 1989: SEA F i e l d  Representative Che l l i s  wrote t o  the Tribunal, s t a t i n g  
t h a t  Appellant found the agency's r e p l i e s  unresponsive. Ms. Che l l i s  therefore 
requested t ha t  the Tr ibunal  compel M r .  Simmers t o  w f u l l y m  respond t o  the 
in te r roga to r ies  or, i n  the a l te rna t i ve ,  a l low the Appellant t o  depose M r .  
Simmers. 

- May 23, 1989: Ms. Chellis again requested t ha t  the Appellant be ordered t o  
' ) respond llfullyn t o  the in ter rogator ies ,  o r  t o  submit t o  a deposi t ion o f  M r .  
- , Simmers. 

May 25, 1989: The Board issued a Rul ing on Motion t o  Compel, f i n d i n g  t ha t  
'Ithe appoint ing au thor i t y  has co r rec t l y  i n t e rp re ted  the quoted language [ o f  
the p r i o r  Tr ibunal  order] t o  mean t ha t  i t  need on ly  produce in format ion 
r e l a t i v e  t o  evidence t ha t  i t  intends t o  produce beiore the Board1'. The agency 
was allowed f i v e  working days from date o f  r e c e i p t  o f  the order t o  provide any 
supplemental answers the agency wished t o  provide, not ing tha t  any statements- 
i t  intended t o  make during the ev ident iary  hearing tha t  were " t o  be supported 
by spec i f i c  examples o r  by reference t o  conversations w i th  s p e c i f i c  
ind iv idua ls .  . . need t o  be d i s c l ~ s e d ~ ~ .  The order went on t o  provide the 
appel lant  w i t h  an opportunity t o  request permission f o r  deposit ions i f  s t i l l  
no t  s a t i s f i e d  w i t h  the response, provided t ha t  the appel lant f i r s t  contacted 
the appoint ing au thor i t y  and made a good f a i t h  attempt t o  resolve the 
discovery issues. 

June 19, 1989: John Rol ler ,  Human Resource Coordinator f o r  the Department o f  
Environmental Services, responded t o  the Board informing the Board the agency 
d i d  no t  wish t o  supplement i t s  answers t o  the in ter rogator ies .  

June 22, 1989: SEA Representative Che l l i s  requested permission t o  depose both 
Mr. Simmers and M r .  Mollineaux, s t a t i n g  no reso lu t ion  t o  the discovery issues 
had been reached. 
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June 26, 1989: The Board n o t i f i e d  the pa r t i es  i t  was hes i tan t  t o  es tab l i sh  
precedent by rou t ine ly  permi t t i ng  the depositions o f  i nd i v i dua l s  invo lved i n  
appeals before the Tr ibunal  o r  Board, and s ta ted the Tr ibunal  would a l low them 
ten add i t i ona l  days i n  which t o  meet and resolve any outstanding discovery 
issues. That same order d i rec ted the pa r t i es  t o  appear f o r  a hearing on the 
mer i ts o f  t h i s  appeal on Ju ly  26, 1989. 

June 30, 1989: SEA Representative Che l l i s  requested t h a t  the appel lant  be 
allowed a minimum of 30 minutes t o  present testimony because he had been 
denied a request f o r  depositions. 

July 18, 1989: Attorney Richard E. Molan f i l e d  h i s  appearance on behal f  o f  
Will iam Chandler. 

July 19, 1989: SEA F i e l d  Representative Che l l i s  withdrew her appearance on 
behalf o f  M r .  Chandler. 

July 20, 1989: Chris simmeri n o t i f i e d  the Board t ha t  Environmental Services 
would be represented i n  the Chandler appeal by Assistant  Attorney General 
Stephen Judge. M r .  Simmers a lso requested the Department be al lowed a f u l l  
t h i r t y  minutes f o r  presentat ion o f  i t s  case. 

July 26, 1989: The scheduled hearing was postponed as a key witness was 
involved i n  a medical emergency and would be unable t o  appear. Both pa r t i es  
were n o t i f i e d  by telephone o f  the postponement. 

August 10, 1989: Attorney Molan reg is tered w i th  the Board a complaint t ha t  a 
copy o f  Mr .  Simmers1 l e t t e r  o f  July 20. 1989 t o  the Board was sent  t o  Mr. 
chandler by messenger mail ,  and was no t  marked wconf ident ia ln.  M r .  Molan 
fu r ther  argued t ha t  de l i ve ry  by messenger m a i l  was contrary t o  Per-A 206.02(d) 
requ i r ing personal service, o r  de l ivery  by f i r s t  c lass mai l .  

August 15, 1989: Attorney Molan again requested the Board t o  order the 
depositions o f  both M r .  Simmers and Mr .  Mollineaux, arguing t ha t  "the 
responses t o  the in te r roga to r ies  while f a c i a l l y  complete, continue t o  leave 
open other areas tha t  would seem appropriate f o r  purposes o f  discovery i n  t ha t  
M r .  Chandler i s  put  i n  the p o s i t i o n  o f  having t o  prove h i s  competency against  
a l legat ions made by un iden t i f i ed  persons o r  from general p l a t i t u d i n a l  
rat ionalesm.  

September 18, 1989: Assistant  Attorney General Judge f i l e d  w i t h  the Board the 
State 's ob ject ion t o  the request f o r  depositions, not ing h i s  ob ject ion t o  
Appellant's statement t h a t  "a ten-day per iod went by wi thout  contact  on behal f  
o f  the s ta te  t o  Ms. Chellisl'. He argued t ha t  Ms. Che l l i s  was contacted by the 
State and t ha t  a meeting was arranged, bu t  l a t e r  cancel led by Ms. Che l l i s  who 
withdrew from the case s h o r t l y  thereaf ter .  Assistant Attorney General Judge 
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asked that  no additional discovery be allowed. However, i f  the Board were to 
order the depositions of the S ta te ' s  witnesses, then he asked tha t  Mr. 
Chandler and h i s  witnesses be deposed a s  well. 

October 15, 1989: Attorney Molan f i l e d  a request fo r  a ruling on h is  previous 
request for  depositions. 

March 2, 1990: The Board notified the part ies  a hearing on the merits had 
been scheduled for March 20, 1990. 

March 7, 1990: Attorney Molan f i l e d  with the Board a request to  continue the 
hearing, informing the Board that  Mr. Chandler would be serving a s  a juror i n  
the Merrimack County Superior Court. He suggested the Board could consider 
scheduling the matter l a t e  i n  the day, a f t e r  4:00 p.m. He also suggested the 
Board might use the currently scheduled hearing to address h i s  discovery 
request. Attorney Molan also requested that  the Board schedule additional 
time fo r  the evidentiary hearing, but did not specify how much time he 
believed would be required. 

March 19, 1990: The Board provided written notice to  the part ies  confirming 
/ -  

tha t  the hearing scheduled for  March 20, 1990, had been postponed. 
'\ 1 --- 

October 15, 1990: Attorney Molan f i l e d  a Motion, requesting that  the Board 
order the Department of Environmental Services to refrain from f i l l i n a  the 
Rivers coordinator position which had become vacant because of the resignation 
of the incumbent. 

October 24, 1990: Assistant Attorney General Stephen Judge f i l e d  the 
Defendant's Objection to  the appellant 's  October 15, 1990 motion, arguing tha t  
the Board lacked jurisdiction to order the Department not to  f i l l  the vacancy. 

April 3, 1991: John Dabuliewicz, Assistant Commissioner of the Department of 
Enviromental Services, f i l e d  h i s  appearance on behalf of the Department, and 
f i l e d  a Motion for  Prehearing Conference. 

April 9, 1991: The Board notified the par t ies  that a prehearing conference 
would be held on April 24, 1991, to: 1 )  simplify the issues and define those 
matters to be addressed during the hearing on the merits, 2) s t ipula te  to  
those fac ts  not i n  dispute, and 3) reach agreement on proposed changes to  the 
order of presentation by the parties.  

April 24, 1991: Attorney Molan f i l e d  a written withdrawal of h i s  appearance 
on the appellant's behalf, and a Motion for  Continuance of the Prehearing 
Conference. 
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A. August 10, 1989 complaint t ha t  a copy o f  Mr .  Simmers1 Ju ly  20th l e t t e r  t o  
the Board was sent t o  M r .  Chandler by messenger mai l ,  and was n o t  marked 
l lconfidential", and t h a t  de l ivery  by messenger m a i l  was contrary t o  Per-A 
206.02(d) requ i r ing  personal serv ice,  o r  de l i ve ry  by f i r s t  c lass  mai l .  

A t  the A p r i l  24, 1991 prehearing conference, M r .  Chandler objected t o  the 
Board's f a i l u r e  t o  impose sanctions i n  response t o  Attorney Molan's August 10, 
1989 complaint. 

Attorney Molan's l e t t e r  o f  August 10, 1989, was no t  a request t h a t  sanctions 
be imposed. Rather, i t  advised the Board, "...that the Appel lant reserves h i s  
app l icab le  r i g h t s  to  request the Tr ibuna l  t o  determine a v i o l a t i o n  and t o  
sanction M r .  Simmers accordingly, as s t i pu l a ted  i n  Per-A 206.03." 

The records o f  appeals before the Personnel Appeals Board are pub l i c  records, 
and are open t o  inspect ion by any i n t e res ted  par ty .  The Board there fore  found 
t ha t  the Department o f  Environmental Services committed no offense f o r  which 
any sanct ion would be appropriate. 

l'. 
'. B. August 15, 1989 request t h a t  the Board order deposit ions o f  both M r .  

Simmers and M r .  Mollineaux, t h a t  "the responses t o  the i n t e r roga to r i es  
whi le f a c i a l l y  complete, continue t o  leave open other areas t h a t  would 
seem appropriate f o r  purposes o f  discovery i n  t h a t  M r .  Chandler i s  p u t  i n  
the p o s i t i o n  o f  having t o  prove h i s  competency against  a l l ega t ions  made by 
un iden t i f i ed  persons o r  from general p l a t i t u d i n a l  rat ionalest t .  

The Board has granted the appel lant  extensive pre-hearing discovery, and 
remains o f  the opinion t h a t  no use fu l  purpose w i l l  be served by a l lowing the 
deposit ions o f  e i t he r  M r .  Simmers o r  M r .  Moll ineaux. The Board a f f i rms  i t s  
order o f  May 25, 1989, which stated: 

'!The Appointing Author i ty  need no t  produce in format ion 
about conversations o r  events on which i t  does no t  i n t end  t o  r e l y  
i n  support o f  i t s  decis ion before the Tribunal." 

The Board remains unconvinced t h a t  such extensive discovery i s  requ i red  f o r  a 
f a i r  hearing on t h i s  matter. As has been c l e a r l y  s ta ted  i n  several  p r i o r  
orders o f  t h i s  Board and the Tribunal,  ne i the r  the Appointing Author i ty  nor 
the appel lant  w i l l  s u f f e r  through the admission o f  unsupported testimony o r  
evidence. The Board r e fe r s  both p a r t i e s  t o  the Board's May 25, 1989 Rul ing on 
Motion t o  Compel. Accordingly, the appel lant  s request f o r  permission t o  
take the deposit ions o f  Chr is Simmers and George Mollineaux, and the Sta te 's  
request f o r  depositions o f  Mr .  Chandler and h i s  witnesses are denied. 
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C. October 15,  1990, reques t  t h a t  the  Department of Environmental Services  be 
ordered to ref  r a i n  from f i l l i n g  the  vacant Rivers Coordinator pos i t ion .  

The Depar tment of Envir onmental Services  indicated a t  the pr ehear ing 
conference on Apri l  24, 1991, t h a t  because of budgetary concerns, t h e  
Rivers Coordinator pos i t ion  was no t  f i l l e d .  I n  h i s  October 15,  1990 
Motion, the  appel lant  contended t h a t  t h e  incumbent i n  t h a t  pos i t ion  had 
resigned, but of fered no information a b u t  a subsequent post ing of the  
vacancy. Inasmuch a s  the Department has a l ready indicated t h a t  it has no 
in ten t ion  of f i l l i n g  the  posi t ion  of Rivers Coordinator a t  t h i s  t i m e  due 
to budgetary c o n s t r a i n t s ,  the Board found t h a t  the  request  is moot. 
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