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The New Hampshire Personnel AppealsBoard (Rule, Johnson aid Barry) met on Wednesday,
February 16,2000, under the autliority of RSA 21-1:58, I, to liear the appeal of Cheryl Corson, an
employeeof the Department of Health and Human Services. Ms. Corson, who was represented
at the hearing by SEA Field Representative Linda Chadbourne, was appealing the Department's
decision not to select her for promotion from AdmiiiistrativeSecretaly (s.g. 13) to
AdministrativeAssistant | (s.g. 15). Sandra Platt, Human Resources Administrator for the
Department of Health and Human Services, appeared on behalf of the agency.

Without objection by either party, the appeal waslieard on oral argument aiid offers of proof by
tlierepresentativesof the parties. The record of tlie hearing in this matter consists of pleadings
submitted by the partiesprior to tliehearing, the audio tape recording of the hearing on the merits
of tlie appeal, notices and ordersissued by the Board, and documents admitted into evidence as

follows:

Appedllant's Exhibits:
A. Job Posting for Administrative Assistant |, Position #14969
B. Cheryl Corson's Application for Position #14969

C. PerformanceEvaluations of Cheryl Corson
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D. E-mail corsespondencebetween Penney Keyser and Cheryl Corson

State's Exhibits:

1. Personnel Action Form showing the date position#14969 became vacant, the date the
appointing authority requested that the position be posted, and the immediate supervisor
as of the date the position became vacant

2. Copy of an e-mail regarding arequest fi-omthe Bureau of Human Resources related to the
need for an updated supplemental job description

3. May 23, 1999 request fi-om Penny Keyser to Sandra Adains requesting assistance in
hiring Elizabeth Healy as atemp fill-in dated

4. May 27, 1999 e-mail message fi-om Susan Warren to Sabin Guertin regarding the need
for asupplemental job description for position #14969

5. Correspondencedated May 25, June 1, and June 2, 1999 about hiring Elizabeth Healy as
atemp fill-infor position #14969

6. August 16, 1999 notation of change in reporting relationship for position #14969,

7. Request to transfer position #14969 as approved by the Director of the Division of
Personnel on August 24, 1999

8. Re-posting of position#14969 with arecruitment period of August 30, 1999 -- September
3,1999

0. Cheryl Corson'sAugust 27, 1999 applicationfor position#14969

10.  Preliminary list of all applicantsfor position #14969 sent to John Wallace on September'
16,1999 at 3:19 p.m.

11.  Cheryl Corson'srequest for annual leave for the period of September 16 -- October 8,
1999

12. Two Division of Personnel lists of qualified applicantsfor position #14969 with test
scores, received by Human Resources on September 13 and September 21, 1999

13.  Compiledlist of certified, qualified internal applicantsfor position #14969 sent to John
Wallaceon September21, 1999
October 1, 1999 notice of non-selection addressed to Cheryl Corson
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15. October 20, 1999 letter to Jolui Avlas
16. November 22, 1999 |etter to John Avlas
17. November 30, 1999 |etter to Linda Chadbourne

Ms. Platt described the positionfor which Ms. Corson had applied asthe Administrative
Assistant | assigned to the Officeof Program Support. The supplemental job description for that
position (SEA Exhibit A) indicatesthat the Administrative Assistant " Supervises the
administrative and office management functions as assistant to the Associate Commissioner
with secretarial and PC support provided to other staff in the Office of the Commissioner,
DHHS." Ms. Platt said that there was some urgency to filling the position, as the department
reasonably believed that the Governor was about to impose ahiring freeze iii order to address
possible budget shortfalls. She argued that the agency had moved as expeditiously as possible to
post the position, accept applications, certify the applicants and arrange for tests and interviews,
and that Ms. Corsoii was unavailablefor an interview or to releaseher personnel file for review
by the appointing authority. Ms. Platt argued that employees seeking promotion must take some

responsibility for being availablewhen the agency conducts testing and interviews.

Ms. Platt argued that Per 602.02 of tlie Rules of the Division of Personnel establishesthe criteria
for selection to fill avacancy and the order in which candidates must be considered. She argued
that Per 602.02 (a) providesfor selection based on an employee's possession of tlieknowledge,
ditills, abilities and personal characteristicslisted on the class specificationfor the vacant
position. Ms. Platt argued that although Ms. Corson possessed the technical skills required for
the position, the selected candidate possessed the best combination of skills and abilities,
including the "ability to establish and maintain harmonious working relationsliipswith
administrative officials, other employeesand the general public,” as set forth in the

recommended work traitsfor tlie position.

Ms. Platt argued that althoughMs. Corsoii wasnot available to beinterviewed or to release her

personnel filefor review by the appointing authority, the agency did have sufficient information
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about her to give proper consideration to her applicationfor promotion. Ms. Platt said that Mr.
Wallace, the appointing authority, had consultedboth Ms. Platt and Penny Keyser, the support
staff supervisor, about Ms. Corson'swork performance. She argued that Mr. Wallace also had an
opportunity to review Ms. Corson's application and examination scores, and had first-hand
knowledge of Ms. Corson'swork performance, having observed her interactions with employees
and members of the public when she occasionally "filled-in" for support staff in the

Commissioner's Office.

Ms. Platt argued that oftentimes, selecting a candidatefor promotion involves malting a choice
between "good, better and best" rather than refusing to promote a candidate who lacks
qualifications. She argued that while Ms. Corson was a good candidate, the selected applicant
was abetter fit for the job, possessing the best combination of knowledge, skills, abilities and
recommended work traitsfor the position. Ms. Platt argued that the agency's October 1, 1999
notice of Ms. Corson's notice of non-selectiontherefore complied with the provisions of Per
602.02 (e) inthat it notified her of her non-selection and it "state[d] the reasonswhy the
employee was not selected,” specifically that "another candidate whose knowledge and
experience matches the skill level required for this position [had] been selected.”

Ms. Chadboume argued that the Rules of the Division of Personnel give broad discretion to
appointing authoritiesin determining which employeesare best suited for selection to a vacancy.
However, she argued, the Rules and the merit system are rendered meaninglessif an agency can
refuse to promote along-term, qualified employeeon the premise that the employeewas away on
vacation and therefore unavailablewhen the appointing authority chose to complete promotional
interviews. Ms. Chadboume argued that the Department's October 1, 1999 notice of non-
selection aso failed to adviseMs. Corson of the specific reasonsfor her non-selection, thereby
violating-Per 602 of the Rules of the Division of Personnel.

Ms. Chadbourne argued that the Department of Health and Human Services was aware of Ms.

Corson's vacation plans when her applicationfor promotion was received. She argued that if the
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Department truly believed that the threat of a hiring fi-eeze was imminent, arrangements could
have been made to interview Ms. Corson prior to her leave. She also argued that despite the
agency'sclaim that it had attempted to reach Ms. Corson at home, neither the appellant nor her

children ever received such ainessage.

Ms. Chadboume asked the Board to order the Department to vacate and re-post the position in
question, to order the agency to award the next Adininistrative Assistant | vacancy to the
appellant or to order the agency to reclassify the position currently occupied by the appellant to
AdministrativeAssistant |, salary grade 15.

Thefollowinginaterial factsarenot in dispute:

1. On May 23, 1999, Penny Keyser, who supervisesclerical staff in the Department of Health
and Human Sesvices state office, wrote to Human Resources Administrator Sandra Adams
requesting approval to hire Elizabeth Healy on atemporary basisin any one of several
positions, including position #14969, the Administrative Assistant | assigned to Licensing
and Regulation, Office of Program Support.

2. OnJune?2, 1999, Ms. Adams advised Ms. Keyser that Elizabeth Healy could be appointed
temporarily to fill position#14969 as an Executive Secretary, salary grade 10.

3. WhileMs. Healy occupied the position, the suppleinental job description was revised by the
Department of Health and Human Services to reflect its expected reassignment from
Licensing and Regulation to the Associate Commissioner's Office.

4. OnAugust 16, 1999, Ms. Keyser was advised of the revisionsto the job description for
position#14969, and the position's reassignment.

5. OnAugust 18, 1999, Ms. Corson sent e-mail to Penny Keyser, Supervisor, outlining her
plansto take a vacation from September 20 to October 8, 1999. Ms. Keyser acknowledged
the message and responded by e-mail to Ms. Corson that same afternoon.

6. On August 27, 1999, the Department of Health and Human Services postedin-house
recruiting notices for position #14969, AdininistrativeAssistant |, salary grade 15 assigned to
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11.

12.
13.

14.

15.

the Office of Program Support/Administration. The noticeindicated that applicationswould
be accepted between the dates of August 30 and September 3, 1999.

Ms. Corson submitted an application dated August 27, 1999 as an in-house candidate for the
position. Her applicationwas certified by the Department on September 9, 1999 as meeting
the minimum qualifications, and her application (State's Exhibit 9) sliows a score of 93.4%
on the combinationwritten and typing test.

Ms. Corson submitted an annual leave dlip dated September 15, 1999 for the period of
September 16 through October 8, 1999. Her supervisor approved and signed the request,
dating the leave dip September 15, 1999.

On September 16, 1999, thefirst day of Ms. Corson'sleave, Susan Warren sent e-mail to

Associate Commissioner John Wallace and Supervisor Penny Keyser, listing the names and
examination scores of the internal applicantswho met the minimum qualifications for

selection to the Administrative Assistant | vacancy.

Ms. Corson's score on the written examination and typing test was the highest among the 11

scoreslisted.

Jean Barnes, an employeein the Officeof Program Support, was assigned to contact
candidatesto arrangefor interviews. She reported that when she tried to reach Ms. Corson at
her office, her voicemail message said she was away on vacation. Ms. Bames reported that

she left recorded messagesfor Ms. Corson at home and at work about the interview schedule.
Ms. Corson asserted that she received no such messages.

Interview teams conducted interviews between September 27 and September 29, 1999 and

forwarded their recommendationsto Mr. Wallace.

Mr. Wallace, who was aware that Ms. Corson was not scheduled to return to work until
October 11" adted Ms. Platt if he would haveto delay his selection decision until Ms.
Corson returned.

Ms. Platt advised him that because he was familiar with Ms. Corson's application and had
first-hand knowledge of work performance, and because it was important to fill the position

quicltly, he could fill the position without waiting to interview Ms. Corson.
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16. On October 1, 1999, the Department offered the position to Denise Sherburne, with ajob
"start date” of October 5, 1999.

17. The Department sent a letter to Ms. Corson dated October 1, 1999 advising her that, "...due
to theimmediate business needs of the work unit, the duration of your absence and for the
obviousreason we were unable to contact you, it was impossible to delay filling the position
until you returned." After thanking Ms. Corson for her interestin the position, Ms. Keyser
wrote, "However, the interview process has been concluded and another candidate whose
knowledge and experience matches the skill level required for this position has been
selected.”

18. Ms. Chadbourne timely filed arequest for informal settlement on Ms. Corson's behalf, asking
the Department either to vacate and re-post the position, to give Ms. Corson serious
consideration for the next available open Administrative Assistant position, or to upgrade
Ms. Corson's current position from Administrative Secretary to Administrative Assistant I,
labor grade 15.

Decision and Order

The Board recognizes management's broad discretion in determining which employees are best
suited for promotion, and the Board generally will not substitute itsjudgment for that of the
appointing authority in assessing candidates qualificationsfor specific vacancies. The Board
also recognizes that exigent circumstancesarise that may createsituationsin which management
must move expeditioudly to fill vacancies. However, the Board a so understands the rights
afforded by the Rules of the Division of Personnel to employees to be considered for vacancies
for which they have applied, to competefairly for selection to those vacancies, and to be apprised
of the reasons for non-selectionwhen their applications are rejected. In this case, the evidence
simply does not support the Department's assertion that circumstances existed that created
particular urgency in filling this position that required the Department to make afinal decision

before Ms. Corson returned from leave.
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According to State's Exhibit 1, arequest was submitted to the Bureau of Human Resources on
May 19, 1999 to fill the position of Administrative Assistant | (position #14969) when it became
vacant on June 11, 1999. Before activerecruitment occurred, however, Penny Keyser wrote to
SandraAdams, informing her that shewould like to hire"A Rare Find" named Elizabeth Healy
who had worked for Ms. ICeyser the previous year. Ms. |Ceyser suggested that Ms. Healy might
certify asa"temp" in one of several positionsincluding Clerk 1V (position #17411),
Administrative Assistant (positions#12486 or 14969) or Secretaly II (no position number listed).
Correspondencebetween Ms. Keyser and Ms. Adams over the following several dayswas not
focused on filling the Administrative Assistant vacancy, but on hiring and compensating Ms.
Healy.

Thefirst evidence of renewed interest in filling the AA | position is e-mail correspondence dated
August 16, 1999 from Diane Y oung to Susan Warren and Penny Keyser concerning the revised
supplemental job description for position#14969 and reassignment of the position to Associate
Coinmissioner Wallace'sstaff. On August 17, 1999, Ms. Platt wrote to Personnel Director
VirginiaLamberton requesting permission to transfer the vacant Administrative Assistant |
position to the Associate Commissioner's Office, and to releasethe position for recruitment
(State'sExhibit 7). That request was approved on August 24, 1999. None of the correspondence
offered as State's Exhibits 1 - 13 suggestsa sense of urgency. The "immediate business needs of
the work unit" were never mentioned until October 1, 1999 when Ms. |Ceyser informed the

appellant of her non-selection.

Clearly an agency is under no obligation to keep aposition vacant for the applicants
convenience. However, the evidencereflects that the agency knew in May, 1999 that the
position would be vacant in June, 1999 and chose to delay itsrecruitment to fill the position until
late August, 1999, apparently so that it could accommodate hiring a student who had worked for
Ms. Keyser previously. The alleged urgency in filling the position providesa weak rationalefor

failing to interview along-term, qualifiedin-house candidate.
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The State's second reason for non-selection, tliat it chose "...another candidate wlioseknowledge
and experience matchesthe skill level required for this position,” ismore persuasive, particularly
when that reason is accompanied by Ms. Platt's explanation tliat agencies often must choose
between candidates who are "good, better and best." However, tlie Board found that even under
those circumstances, Per 602.02 (€) suggeststliat applicantsshould receive a more substantial
explanationfor non-selectiontliat would enablethem to improvetheir promotional prospects in
thefuture. If, for instance, the agency believed that the selected candidate demonstrated a greater
capacity for establishing and maintaining harmonious working relations, it sliould have said so.

Whilethe agency obeyed tlie "l etter of tlielaw," it ignored the more subtle respoiisibility to
extend certain courtesiesto its permanent, full-time employees. Therefore, Ms. Corson's appeal is
GRANTED IN PART.

In selecting an appropriateremedy, tlie Board weighed each of the appellant's proposals for
relief. RSA 21-1:58 authorizesthe Board to .. .reinstate an employee or otherwise change or
modify any order of the appointing authority, or make such other order asit may deem just.”
TheBoard found that ordering Ms. Corson'spromotioii into the next available Administrative
Assistant vacancy would not constitute "reinstatement," nor would it be just. It would pre-empt
the agency'sright to select the candidateit considersbest suited to tliat vacancy and deprive other

qualified candidates of the opportunity to competefor such avacancy when it occurs.

RSA 21-1:57 authorizesthe Board to hear appealsarising out of classification decisions of the
Director of Personnel. The Board has no information about the duties and responsibilities of the
positionthat Ms. Corson currently occupies. Further, the Board has neither arequest for
reclassificationnor adecision by the Director of Personnel for wliicli aremedy miglit be
appropriate under the provisions of RSA 21-1:57. Orderingtlie State to reclassify Ms. Corson's
positionwould exceed tlie Board's statutory authority under either RSA 21-1:57 or RSA 21-1:58.
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The only remaining remedy is for the Board to order the Department to re-post position #14969,
Administrative Assistant I, so that Ms. Corson and others within the Department can re-apply,

havetheir applicationsand interview responses evaluated, and be considered for the position.

As Per 602.02 (d) of the Rules provides, "Candidatesmay be denied selectionif, in the opinion
of the appointing authority, they are deemed to lack personal or professional qualifications for
promotion." Understanding that selectionmay requirethe agency to choose between "good,
better and best," this order does not requirethe agency to make particular findings about either
personal or professional qualificationsthat a candidateis deemed to lack, except in comparison

to the candidate who is ultimately selected.

If Ms. Corson is not selected for the position, the agency shall provide her with awritten notice
specifying the reason(s) for her non-selection. Such reason(s) shall be sufficiently specific that
the appellant may understand why the selected candidate'sknowledge or experience more closely
matches the skill level required for the position.'

THE PERSONNEL APPEALSBOARD

/s/ Lisa A. Rule
LisaA. Rule, Acting Chair

Robert J. Jol 11/

?fzém. Barr;/ v

' The Board makes no finding with respect to the appellant's qualifications for promotion in comparison to other
candidates, including the candidate initially selected for promotion. Further, the Board's order shall not be
construed as prohibiting the State from considering Ms. Sherburne's work experience as the Administrative
Assistant | assigned to the Associate Commissioner's Office in assessing her qualifications.
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CC.

Thomas F. Manning, Director of Personnel, 25 Capitol St., Concord, NH 03301

Linda Chadbourne, SEA Field Representative, PO Box 3303, Concord, NH 03302-3303

SandraPlatt, Human Resources Administrator, Dept. of Health and Human Services, 129
Pleasant St., Concord, NH 03301
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