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Edwi n Hanson i s an enpl oyee of t he NewHanpshi re Depart nment of
Corrections. He serves as a correctional sergeant on the second
shift at the New Hanpshire State Prison. He has been a sergeant
since 1984. Sergeant Hanson appeals his non-selection for
pronotion to the rank of Lieutenant. He is represented in this
appeal by St ate Enpl oyees Associ ation Fi el d Represent ati ve St ephen
J. McCormack. The Departnent is represented by Viol a Lunderville,
Its Admnistrator of Security. A hearingwas held before the Board
(Comm ssi oners Bennett, Johnson and Rule) on February 10, 1992.
For the reasons :that fol |l owthe Board uphol ds the deci sion of the
Department of Cerrections, thereby denying Sgt. Hansen’s appeal .

I nthe context of this appeal thereis no contentionthat Sgt.
Hanson i s anyt hi ng but a consci enti ous and sati sfact ory enpl oyee of
the Departnent of Corrections. Rat her, the appellant contends
generally that his non-selection for pronotion is based upon his
| evel of physical fitness, and the vagaries of the application of

the Departnent of Corrections’ rather byzantine policy and



-0

pr ocedur e on Personnel Sel ection, Pronoti on and Retenti on, admtted
herein as Exhibit 7.

Hanson, testifying on his own behal f, tells us that in his 15
or so years of service wth the Departnent, he has served as a
correctional sergeant since Novenber of 1984. He has worked all
phases of mninum security operations, in maxi num security
operations for 7to 7 1/2 years, and in the nedi umcustody units,
at least on overtinme. Hansonrefers to a speed letter fromPri son
Vér den Qunni ngham (Exhibit 1) in discussing the reasons for his
non-sel ection to the Lieutenant’s position he sought. Qunni ngham
suggests that he get on the SERT Team(Speci al Energency Response
Team) and seek assignnent to the nedium custody unit (MON) as a
security sergeant, as well as inproving property control skills,
hygi ene, etc.

Hanson says that there are other enployees at his |evel of
fitness at the prison. He says that not everyone is on the SERT
team and that he has worked on the MIN and functioned as a
Li eutenant serving as Acting Shift GCommander when his Captai n and
Li eutenant were absent. He says he has received nothing but
conplinents inthe performance of his duties, but that he was bel ow
the "cut-of f" for pronotion under the Department’s systemwhen t he
opportunity arose. M. Hanson appeal ed because he feels he was
unj ustly pl aced (by t he Vr den, and bel owthe cut-off) onthe list.
He feels he can do the job, and can, and wants to, contribute to

the prison’s admni stration.
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Sergeant McGill, who was sel ected for pronotionto therank of
Li eutenant, has not worked in as many operations areas of the
prison as M. Hanson, nor had as |long a length of service as he,
according to Hanson, and this contributes to Hanson’s concerns.
Hanson says that there have been no significant changes in the
prison in the past 3 to 4 years, but Sergeants have not acted as
shift comranders during that period. Hanson has been a yard
sergeant during the past 5 to 5 1/2 years. He says he has never
been spoken t o about hi s appearance nor had difficulty adapting to
new operational requirenents. A though he applied to be on the
SERT team he was not accepted because he did not conplete the
running test therefore in the tine allotted. Wen he was not
sel ected for pronotionhe net with M. Lundervilleto ascertainthe
reasons. He then appeal ed t o Warden Qunni nghamand t hi s Boar d.

M. Lunderville, who is responsible for the uniformed
officers, tells us in her testinony that she had wanted M. Hanson
to work on the MIN agai n because she felt that there had been
significant changes in the unit since he | ast had worked t hereon.
Wien Hanson was pronoted to Sergeant, cross-training and cross-
wor ki ng of the type now practiced was not i n place. Each housing
unit is a mni-prison now, and no one wth a rank |ower than
Li eutenant may be in charge of the prison on a tenporary basis,
al though that may have occurred i n the nore distant past. One of
the Sergeants pronoted, M. Dragon, has barely three years of

experi ence, but has unit experi ence, I ncluding "shock
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incarceration" experience. H's pronotions have cone quickly. He
has a mlitary background.

The problemof pronotionis, of course, to fairly select the
best qualifiedcandi date for the pronotional positionin accordance
with the Rules of the D vision of Personnel and ot her applicabl e
law. The Departnent contends that it does this pursuant to the
above-referenced policy (Exhibit 7). The appel | ant di sagr ees,
asserts that the policy is, in part, the problem and that
extraneous factors such as his alleged fitness | evel and his past
duty assignnents were the basis for his non-sel ection, although
these are contended not to be appropriate qualifications for the
posi tion, and he contends hinself to be otherw se well qualified,
sufficiently senior, and suitable for pronotion.

The appellant's representative nmakes nmuch of our Pronotion
Appeal s Tribunal 's decision in the aAppeal of Mchael Beadle, No.
91-P-11 (04/03/91), which it contends stands for the proposition
t hat t he Department’s policy (Exhibit 7) fails to conport with, or
Is unlawful under, the Rules of the Dvision of Personnel. The
upshot of the argunent is that, once placed upon the pronotional
list, the appellant nust be pronoted. W regret the extent to
whi ch this oversinplifies t he appellant’s (and hi s
representative's) position; however, to the extent that this
reflects that position it is erroneous. In Beadle, we sinply
requi re that the Department’s policy, which we neither approve of
nor endorse, be read i n consonance with the Rules of the D vision

of Personnel to permt all qualified applicants to apply for vacant
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positions when such positions are to be filled by other than
denotion or lateral transfer.
The Board (and the Tri bunal) have i ssued a certai n anmount of

di cta regardi ng t he Department’s policy (i.e., Appeal of Hutchins),

but has ruled very little about it. Basically, that policy
provides for a method of selection of candidates for pronotion
whi ch is based upon testing, oral boards, ranking, evaluationin
light of various factors (which do not appear to be totally
objective), and re-ranking by the Warden, in order to produce a
| i st of persons eligibleto be pronoted. Thus, it appears that the
re-ranked list results in persons certified as mninally qualified
for the positionunder D vision of Personnel Rules, but who are not
considered to be the better candidates therefore by the Wrden,
being on the pronotion list, but below the cut-off, due to the
nunber of pronotions to actual |y be nade.

What this does, in effect, is to cloak in objectivity that
whi ch i s subjective, but which is nonethel ess permssible, | aw ul
and consistent with the Rules of the D vision of Personnel as a

general nmatter. See, Appeals of Pierre Planchet. It is possible

that a candi date for pronotion | acks personal qualities naking the
appoi nting authority reluctant to appoint the personto a certain
position, such as attitude, ability to work wth others,
i rrel evancy of recent experience, etc. So long as the appointing
authority chooses the best qualified candidate for the job and
violates no law (eg., the prohibition on discrimnation on the

basis of sex, age, race or religion), we will give the appointing
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authority broad discretion to choose the "best qualified
candi date." The Department’s policy is not at odds with this, it
nerely obscures the principles. That is, it appears that the
reasons for non selection are lost in the nethod of selection. A
candidate is not always clearly told that she or he has persona
traits or recent experience unsuitablefor the position. He or she
isinstead told that they are nunber six on a list where only five
are pronot ed.

The Board does not favor or support this approach. However,
inthe instant case, the appellant has failed to persuade us that
t he Department’s decision is unreasonable or unlaw ul. I n any
event, the appellant was not the candi date just belowthe ultimate
cut-off, but in the second position below e nore vacancy woul d
not have nade hima Li eut enant.

The pronotional policy thus dealt with, the Departnent
appears, on all of the evidence, to have articul able and | awfu
reasons for not pronotingthe appellant. The appellant has failed
to nmeet his burden. The decision of the Departnent nust be
sust ai ned.

Appeal deni ed.
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