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The New Hampshire Personnel Appeals Board (Bennett, .Tohnson ancl Rule) ~ u e t  Wednesday, 
May 8, 1996, under the authority of RSA 21-158, to hear the appcal of Norman I-linton, an 

employee of the Departn~ent of Health and Fgu111an Services, concerning his no11 -selection to tltc 
position of Fraud Jnvcsligator. Sandra Plalt, Human Resources Administrator, appeared on 

behalf of thc Dcpartnlcnt of Ilcalth and Human Scrvices. Margo Steevcs appeared on the 

appellant's behalf. The appeal was heard on offers of proof by the rcpreseiltatives of the 

parties. The pending Motion to Dismiss which had been filed by the Department of Health and 
Human Services was withdrawn by Ms. Platt a1 the beginning of the hearing. 

'3 i ,  
Ms. Sleeves alleged that lhc Department of Health and Human Scrvices violatcd the spirit and 

intcnt of the Perso~tncl Kules by failing to promote Mr. Hinton, a certified in-house applicant, 

to the position of Fraud Investigator. Shc alleged that the Departmen1 of Hell th ancl Human 

Services violated Per 602.02 (d) by failing to intcrvicw Mr.Hinton, or provide him with written 

notification of non-selection afler losing his application for promotion slid selecting an 

exlernal candidate to fill the position. She alleged that the Depal tment violated Per 402.01 (a) 
and (b), requiring Lhe posting of all vacancies, asserting that Mr. Hinton never saw a posting 
for position #l2190. Shc also argued that the agency violated Per 602.02 (a), (b) and (d) by 
notifying Mr. Hinton via his voice mail that he had not been selectccl for thc second Fraud 

I[nvesligalor vacancy, and by failing to apprise him in writing of the specific rcasolzs for  hjs 
non-selection. Ms. Sleeves also argued that it was inconceivable that an employee who had 

worlted for a ycar and a half in the Child Support Enforcement Unit would be unabje to obrain 

a "passing" grade on a structurcd oral interview for thc position of Fracld Investigator. 

his. Platt admitted that the Department of Health and Human Services had lost Mr. Hinton's 

application for promotion to Fraud Investigator (position #12243). She also agrecd that while 
Mr.  Hinton's application had been certil'ied as meeting the minimuln qualifications lor  the 
c.lassific.ntion of Fraud Investigator. However, she argued that Mr. Hinton was unab!e to 
denlolistrate through the structured interview process that he possessed ihe knowledge, ski!ls 
and abilities necessary to perforin the duties and responsibilities of the pos i t i o~~ .  Ms. Plait 

.- offered to prove that the members of the interview panel were 1,ery disappointed by h4r. 
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Hinton's answers, resulting in an over-all rating of 59.98%, which fell into the category of 
"Hesitate to Recommend" on the Structured Interview Rating Form. Ms. Platt argued that 

candidates for promotion sometimes fail to prepare for a structured interview by reviewing the 

basic purpose, characteristic duties and responsibilities, and recommended work traits before 
completing the structured interview. She said that if Mr. Hinton had passed the structured oral 
examination by achieving a score of 70% or higher, she would agree with Ms. Steeves that Mr. 
Hinton could have been pronloted to the next available Fraud Investigator position. However, 

having failed the structured oral interview, Mr.  Hinton would need to prepare himself more 
carefully for any future examination, and apply for vacancies as they occurred. 

Having considered the offers of proof, oral argument, and documents entered into evidence, 

the Board made the following findings of fact and rulings of law: 

Findings of Fact 

1. Positions #I2243 and #I2190 were posted within the Department of Health and Human 

Services and employees of the Department of Health and Human Services were 

permitted to apply for  those position vacancies. 

2. Mr. Hinton made timely application for  promotion to Fraud Investigator, position 
#12243. 

3. The Human Resources Office at the Department of Health and Human Services lost Mr. 

Hinton's and four other employees' applications for pron~otion. 

4. The Department of Health and Human Services offered position #I2243 to an external 
candidate before i t  had discovered that, through clerical error, five "in-house" 
candidates had not been considered for  selection to position #12243. 

5. Upon discovery of its error, the Department of Health and Human Services allowed Mr. 

Hinton's application for position #I2243 to be used for the purposes of certification and 

examination for position #12190, Fraud Investigator. 

6. In order to be considered for selection to the position of Fraud Investigator, the 

Department of Health and Human Services expec.ted candidates to achieve a passing 

earned rating of 70% or better on the structured oral interview for that classification. 

7. Mr. Hinton participated in a structured oral interview for the classificatioll of Fraud 

Investigator, but failed to achieve a score of 70% or better. 
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8. Mr. Hinlon received a verbal notice of non-selection to the second Fraud Investigator 

vacancy. 

Rulings of Law 

A. Per 402.01 of the Rules of the Division of Personnel requires agencies to post notices of 
vacancies to be filled so that agency employees may apply for selection to those 

vacancies. 

B. Participation in a structured oral interview prior to consideration for selection to a 

vacancy may be required under PART Per 500 of the Rules of the Division of Personnel 

as a test of fitness for a position. 

C. Failure to.achieve a passing earned rating, as may be established by the .Director of 

Personnel for .each classification, will disqualify an applicant from further 

consideration, as set forth in Per 501.07 (b) of the Rules of the Division of Personnel.. 

Decision and Order 

The Board found that the Department of Health and Human Services did not violate the 

Personnel Rules by failing to promote Mr. Hintoil. Although Mr. Kinlon met the minimum 

i /  clualifications for the position, he did not successfully complete the structured oral inlervicw 

which the Department utilized in assessing each of the candidates' knowledge, skills and 

abilities to perform the work of a Fraud Investigator. Therefore, the Board found that the 

Department of Health and Human Services did not violate Per 602.02 (a) or (b). Mr. Hinton did 

not demonstrate that he possessed the knowledge, skills, abilities and personal characteristics 

listed on the specification for Fraud Investigator. Having failed to successfully complete the 

structured oral interview, the agency was under no obligation to provide any further 
assessment of Mr.HintonYs capacity for the vacant position, including specific reasons for non- 

selection. 

It  was unfortunate that a clerical error resulted in Mr. Hinton's application for position #I2243 
being misplaced. However, the Board did not consider that error a violation of Per 602.02 (d) 
as alleged by the appellant. Furthermore, although Mr. Hinton may not have seen the second 

posting for Fraud Investigator, position #12190, the facts in evidence support the Department 

of Health and Human Services' contention that positions #I2243 and #I2190 were properly 

posted, as required by Per 402.01 (a) and (b). 

The appellant alleged that the Department violated the Personnel Rules by failing to infor111 

him that his interview would be "scored" and by later failing to apprise him of the results of 
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his structured oral interview. Per 501.09 of the Rules of the Division of Personnel provides 

that each candidate shall be notified by mail of a final earned rating as soon as Ishe rating of 
the examination has been completed, and that an eligible candidate shall be entitled to rcviev~ 

thc results of a graded examination. <However, the rule appears to require that such 
liotification be provided by the Director of Personnel, not by the agency conducting the 
structured oral interview. Nonethcless, the Board did not find this apparent Inere tcch~lical 
omission dispositive of the appeal on its merits. 

On all the evidence, the Board found that Mr. Hinton was not fully qualified for promotion 

to the position of Fraud Invesligator. Accordingly, his appeal is denied. 

THE PERSONNEL APPEALS BOARD 

adfG6 
Mark J. ~ b n n e  t, Acting Chairman 

Lisa A.  Rule, Commissioner 

cc: Virginia A. Lamberton, Director of Personnel 

Sandra Platt, Human Resources Administrator, Health and Huinan Services 

Margo Steeves, SEA Field Representative 
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