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The Promotion Appeals Tribunal met on October 14, 1986 to hear the 
appeal of Marina J. Johnson relative to her non-selection to the position ' 

of Accounting Technician in the Division of Human Services. Ms. Johnson 
was represented by SEA Field Representative Stephen J. McCormack. The 
Division of Human Resources was represented by Robert LaRoche, Business 
Administrator. 

In his testimony, Mr. McCormack stated that Ms. Johnson is a permanent 
employee and that a probationary employee was selected for the position. 
He stated that the Personnel Rules indicate preference must be given 
to permanent employees. Thus, he requested that the position in question 
be vacated and given to Ms. Johnson. 

Mr. LaRoche ' s testimony revealed that there were five candidates 
for the position and Ms. Johnson and the individual selected were the 
two finalists. He further stated that although "technically" Ms. Johnson 
was an excellent' candidate, the position is supervisory in nature and 
that the successful applicant demonstrated a greater ability to deal 
with the personalities involved and therefore could better handle and 
deal more effectively with the supervisory responsibilities required 
of the position. 

The question arose as to whether or not Ms. Johnson had requested 
the reasons, in writing, as to why she had not been selected. Testimony 
revealed that she did so request and Mr. Tolme talked with her regarding 
the reasons for her non-selection but used a rather feeble excuse for 
not providing the answers in writing. In fact, his reason could alrnost 
have been considered intimidating. Ms. Johnson stated that at that point 
she was confused about the whole situation and contacted Mr. McComck 
regarding her rights. 
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. .. 
After due'consideration, the Tribunal finds that the Division of 

Human Services did correctly follow the aspropriate procedures outlined 
in the Personnel Rules in the selection process. Their decision was that 
it was not "possible and reasonable" to promote a qualified permanent 
employee because they did not, in their best judgment regarding the scope 
of responsibilities inherent in the position in question, have a qualified 
permanent employee to promote. The Tribunal therefore denies Ms. Johnson's 
appeal. 

The Tribunal also finds that the Division of Human Services did 
not properly abide by the Personnel Rules or the Collective Bargaining - 
Agreement in that they failed to provide Ms. Johnson, as requested, with 
the reasons for non-selection in writing as required by Per 302.03(e). 
The Tribunal therefore directs that Ms. Johnson's request be properly 
fulfilled by providing the reasons for her non-selection in writing. 
The Tribunal also strongly recommends that Ms. Johnson be counselled 
so that she may correct any shortcomings or weaknesses and better qualify 
herself for future vacancies. 

/--I 
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f 'j.. PART Per 302 CEWIFICATION AQPOINIMEWT 

P e r  302.01 ~ e q & s t  f o r  Employees.. 
. . 

, . (a) Wenever a n  appointing. au thor i ty  wishes to fill a t-acmicy G 
a new p o s i t i o n  in the , e t e t e  classified service, a r e q u i s i t i o n  for a 
employee sha l l  b e  submitted to the d i r e c t o r  on a form prescribed by hFm 
Each ,such request shal l  ' ident i fy  the pos i t ion  by reference t o  th. 
established class t i t l e  and: t o  .the name of the employes Isst occupying t5: 
same, o r  in the case of : er . newly established posi t ion ,  the date of if! 
es tab l i shen t .  rlosofar. as practicable, each .vacancy sha l l  be m t i c i p a t e i  
sufficiently i n  a d ~ a n r e  to permit  the director. to de te rn ine  k.tio ' may Bc 
availabl$ for appa in tmnt  or, if necessarg-, to estaOilsh a register oi 
elf gibles . 

(b) If .the appointing authority can reasonably 'a& properly fill 
the vacancy by the promotion, transfer, or denotion of sn employee presently 
emlloyPd within  the department Qr agency, or by the reemploymait of a former 
employee, 'in accordance with. the policies s ta ted  in Per 3 0 2 ~ ~ 3 ,  302.04, 
302.05, and 302.05 'below, B i b  recamcdatlon shal l  be szated in the 
requ i s i t ion .  The directcr shall a c t  'upon .&ch recmmsidation in accordance 
w2th.ehe p o l i c i e e  in the absve-mentioned sect iofs*  

. . .  . 2 . :  

. , . 
..... . .  ' Sowee. 12315,-eff 4-15-83 . . . . ... 

Per 302.02 Meth~ds  of F i i l i ~ q  'T~scancies. 

. . 
(a) A11 vacancies'.'in t he  s t a t e  classif ied service sha l l  be '<illkd 

by traasf er , promotion,:.drrmotibn, r q p l o y m e a t  ,, or o r i g f  a d -  appoincmen.?,. bur 
not  necessarily in this  .order.. . . . . .  . . .  . . ,. ' 

' (b) :~ri~i'&,, apFointmcnt may . be of the fo l lowi&.  types: 
. . teuporary, shasonal  ,erriergency9 excep t i a n a l ,  p r o v i s i o n a l ,  '.or pemasent , 

. . 

( c )  A l l  vacancLes s h a l l  be posted on departmental b u l l e t i n  baards 
s o  that.' employee6 n a p  : hav? the opportunity to a p p l y  o r  prmotion. 
Nomally, ..the p a t i o g ' p s r i o d  s h a l l  be f o r  ' a minimum or' 5 workirg days a d  
shal l  not be ahartened unless approved by the di rec tor  at the request.of the 
appointiag authority.  . . . 

'Source. #231,5, eff  4-15-53 
. . 

. . ... .......-.. . . . . . . . . . . . . . .  
Per 302.03 -'Promotion-£ rom .Within $.' hpactmeat or Agency, . . 

I .  . . . . . .  ........ . , Y  ,..-., ........... ...- %. . ( a )  A .  vacincf shall .,be f iikd-'ibhcnever ,po$aibler id. reasonable .. by.. 
p r ~ o t i o a . ~  of 'a: qualtf ied: ;permanent employee f ran witbin $lie:- iiepart&&ri<- b r  . . , . ;. ! ,- .:<,, ;,.;:> . >  ! ' 2  .;. : .-. ' .. . . 
agency. ..;,: . . . . . .  . . .* 

. . . - 
* ' .  

(b) Sefection for such prmcition shall  be baeed Gpon capacity for 
the.  vacant' posi t ion;  * ab iz i ty '  as evidenced.. by past ornance , and length of 
service. with the  d e p a r t ~ e n t , ?  

# I 4  Per 4-83 
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' C1) .."It . :is ; .-the prerogstive: of  '-tId.'"appointing a u t h i r ~ ~  . . .  ,to 
give such might t o  an employee's job .perf arnance a8 he "d- rS?JS 

appropriate when conaidering t h e  employee f o r  appaintnent  to . . . . 
a vacancy. : .. , . 

( 2 )  I f  the appointing 'ku t l ~ o r i ' t ~  f inds  certain 
. . and personal q W i f  icat iona lacking i n  even 

, . . . , . .: qualified"' candidates f o r  promot'ion, employees 
. . . .  . . . . 

. . -_ . promotion. , . - 

( 3 )  While probationary. andpart-time empla+ea no*aving 
six months service within a one-year per iod  can respond t o  a 
departmental pos ti%, ,pre2erance i n  .asledt.;Lon must be given. . - .  

. - .. to ,permanent ekpioyees. ; 
< .  

. . '. . 
. . . .  . ' , %  . ' 

. : 
. % : ,  : .(c) The d i rec tor ,  i f  requested o r  deans desirable and .kieneyer ha 

is rqaaonably.able t o  do so, will assist the appoint iq authoi,ity i n  the . . 
determination of re la t ive  capacity .for. ,the vacant poei tion by' conducting a 
p rmo t iona l  - exanination. . The:: 'a&o.uncanent of an intra-department 
promotional examination shall cous t i t u t e  a pos t in% of vacancies. . 

. . . . .  . . . . .  .: . . . .  . . . . . . . . .  , . 
. . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . .  . . . . . . - . .  .. 

( d )  Prior t o  promotion, a selected''&pioyee'must be approved as 
qualified by the  d i rec tor  f o r  elie pos i t i on , t o  be filled,,. 

. . .  . . . .  ... ' . .  ... - . I 

. .  7 . . 
7 .  , . . . .  . . . : . :  . . ,; .'> 

(1) However, whenever an &ploye'e . i a  to be p~mrmot~d. t o  a 
. .: . . ... a . p o s i t i o n  i n  a"c1ass of more ' than one higher level in the ,same 

. .  . . . ..class series, or . ' to  " a  p o i i t i o n  . i n  .another class series, .,he 
. . .  . . . . . .  must 'qualify by. passing an exzmitktion. ..: . . .  

. . .  . - .  

(e) An employee wfin i s  nat a&lected after . . applying f o r  a posted 
p p s i  t i o n  . .$ha l l  be+J..nf ormed in. ' writing . -  - of,  .ttie,ir - : , . n o n ~ s , e ~ c t i o n  and ,, :if - d 
requested, the redsox theref ore. - 

(f) ,. ~ l ~ - , ' ~ & l w e d  e n ~ l b G e  ' f ailtn.ofp&&oti~n e y ,  within 5 -- - working day?. from the  date  aP ' his non-selection, appeal .to ad'-"appeal ..- 

tribunal- consiat iag.  of.  one 2 agency Qq$- 
.. , . 

personnel officers- not:.:f rom -, 

F\i\ p , ~ D - , , & ~ t - - \  - p p i l s  
... - : ( g )  The 'personn 

the 2; . agency perscnnel-  off  icera' . shall b e  .appointed.  by 
personnel. The decisioir of .' t h i s . ' : t r t b u n d  +'t;'dr be f in'd. 

. I  ' 

. . . . . . . . . .  . . . . .  
Source. #23 , . 15, .. ef f 

. . . . .  . ?  '. , . . .  . ... . :  . .  .-:- ".--.. ? .;, -4.;- ,; :* L. 

. .  , . .  Per 302.04 " ~eemploymant ~i t l?a ' -  Department or Agency.. , . . . . . . . . . .  .; . . .  . . .  . . . . . . . . . . .  . :  -.- . : .  
.-- ...-.. 

(a) '.. Employees laid off:  f r& an agency f o r  not more than' 3 years, 
as  dist inguished'  from 'employees separated f o r  cause or: . those volun ta r i ly  
leaving ':.their . ' employnent, shill. . be:'..given ,,pre£exepce .goveq-:,: qr ig ina l  . - "- , , b ; ? - z . .  . ... 
appointments'; atliik2saieJ?$ency;4:'-- Such --:f dmhkr , onglojces . . .,,be giyeti 
preference* over c ~ n d i d a t e s  f o r  promotion. when':so .rqquestid::by ' t he  appointing . . . . . .  . . . . : . . . .  . . . . . . .  . . . . 

. . .  . 1: 

. . . .  authority. ': . . . . . . . .  . . .  C ..... . -.. ... . . . . . . .  ... . . . . . . . . .  . . . .  . . . ; .. . -  . . . .  .-. . . .  ..: . . . . . . .  
. . . . . .  

. . . . 
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November 251 1986 

Stephen J. McCormack 
Field ~epresentative 
State Employees' Association of N.H. 
163 Manchester Street 
Concordl New Hampshire 03301 

re: Marina J. Johnson 

Dear Mr. McCormack: 

By letter dated November 12/ 1986/ you requested a hearing on behalf 
of the above-named individual to appeal a decision of the Promotion Appeal 
Tribunal dated November 4, 1986. That decision denied Ms. Johnson's 
appeal of non-selection to the position of Accounting Technician in the 
Division of Human Services. 

At its meeting on November 251 19861 the New Hampshire Personnel 
Appeals Board reviewed the record in this matter. The Board then voted 
to affirm the decision of the Promotion Appeal Tribunal. Your request 
is hereby denied. 

Very truly yours1 

<FOR THE PERSONNEL APPEALS BOARD 

MARY ANN S ~ E L E  
Executive Secretary 
N. H. Personnel Appeals Board 

mas 
cc: Jan D. Beauchesne, Personnel officer 

Division of Human Services 


