TN

«\\-/

PERSONNEL APPEALS BOARD

25 Capitol Street
Concord, New Hampshire 03301
Tel ephone( 603) 271-3261

APPEAL OF STEVEN MACKINNON
Department of Transportation

Deci sion on Appellant's Mtion for Rehearing

Docket #93-P-2

March 21, 1996

Ch July 14, 1995, the New Hanpshire Personnel Appeals Board received the
Appellant’s Mdtion for Rehearing of the Board' s May 25, 1995, decision in which
it found that M. MacKinnon’s appeal was not tinely fil ed.

Attached to Attorney Allmendinger’s July 14, 1995, Mtion for Rehearing was an
affidavit signed by Mary MacKi nnon attesting to her recoll ection of delivering
her husband' s appeal to the D vision of Personnel at approximately 12:30 p. m,
six days prior to the date on which it was marked as received. The Board
continues to consider the date and tine stanp to represent nore reliabl e evi dence
than the appellant's wfe's recollection, nearly three years later, of the date
on whi ch she says she del i vered t he appeal. The Board continues to find that the
appeal was not tinmely filed. However, given the substantial delay in deciding
the instant Motion, the Board reviewed its records to determine the |ikelihood
of M. MacKi nnon prevailingin his appeal on the nerits. The Board reviewed its
entire case file including the foll ow ng:

1. St at enent of | ntervi ewBoard Chai r man Duane Potter, dated Cctober 7, 1994,
concerni ng the ranki ng of applicants for H ghway M ntai ner III-B

2. Interview Board | etter dated June 16, 1992

3. Letters of non-sel ectionto John Sadowski, Janes C Jennison, Sr., \Wyne
R Russell and . StevenD. MacKi nnon

4. June 16, 1992 letter of selection to Mchael Reifke

5. August 17, 1992 letter fromAssistant D strict Engi neer HramMorrill to

St even MacKi nnon
The Board al so revi ewed Attorney Allmendinger’s Qctober 20, 1994, request that
the Board require the Departnent to subnit copies of each of the candidates’
applications for the Board’s reviewprior tothe Board i ssuing a final decision.

Per 602.02 of the Rules of the D vision of Personnel which was in effect at the
tine of M. MacKinnon’s non-sel ecti on st ated:
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"Filling Vacanci es Wthin an agency. Wienever possi bl e, sel ection by the

appoi nting authority to fill a vacancy shall be nmade fromwi t hi n an agency
and shall be based upon the enpl oyee's:

(a) Possession of the know edge, skills, abilities and personal
characteristics listed on t he cl ass specificationfor the vacant position;
and

(b) Capacity for the vacant position as evidenced by docurmented past
perf ormance apprai sal s."

Areviewof the applications woul d not descri be t he candidates' perfor mance, nor
t he degree to which they denonstrated the know edge, skills and abilities |isted
on the H ghway Mintai ner IIr-B position posting:

Ability to operate heavy equiprent in difficult work demanding skill in
oper ati on. Vrking knowl edge of uses and limtations of heavy duty
equi prent . Know edge of diesel powered equiprment and skill in their
repair. Mechani cal apti tude. Ability to follow witten and verbal

instructions withthe ability to conpute arithnetic conputations. Ability
to supervise. Thorough know edge of rules and regul ations for heavy
equi pnent operation. God physical condition and sufficient strength to
do heavy lifting. WIIlingness to be on 24-hour call and to work under
extrene weather conditions. Ability to establish and mai nt ai n har noni ous
working rel ati onships with fell ow enpl oyees.

Al t hough revi ewi ng t he appl i cati ons woul d di scl ose whet her or not a candi dat e was
certified as meeting the mni numrequirenents for education and experience, M.

MacKinnon never al |l eged that the successful candidate failed to neet the m ni mum
qualifications for selection. Review ngthe applications would not address the
candi dates' rel ative "capacity for the vacant positionas evi dencedby docunent ed
past perfor nance appraisals" as required by Per 602.02 (b). Also, while areview
of the applications woul d di scl ose the candidates' order of seniority anong the
candi dates, seniority alone does not dictate the order of selection, and the
record reflects that M. MacKinnon and the successful candi date had worked
roughly the same anount of tine for the departnent.

Sel ection for pronoti on was not based solely on the weight of the information
contained inthe applications. Apart fromthe appellant's assertion that he was
"nmor e qualified" than t he successful candi date, M. MacKinnon's al | egati ons were
limted to his claimthat the successful candi date enjoyed an unfair advantage
over t he ot her candi dat es because he was a personal friend of one Interview Panel
menber, and because he had taken a Grader (perator course of which the other
candi dat es were unaware. Those are al so all egations which can not be resol ved
by revi ewi ng t he candi dat es' applications. Accordingly, that request is denied.

Oh the evidence and argunent offered by the parties, the Board found the
fol | ow ng:

1. The successful candidate was one of the five applicants who net the
m ni numqual i fications for possibl e pronoti onto H ghway Mai ntai ner III-B.



2. Wi | e H ghway Mai ntai ners III-B custonarily have experience in a position
of H ghway Mii ntai ner II prior to pronotion, there is no such requirenent
in the specification or job posting for H ghway Mai ntai ner III-B.

3. M. Mackinnon and the successful applicant had worked roughly the same
amount of tine for the Department of Transportati on when they applied for
t he vacant H ghway Mi ntai ner III-B position.

4. The three-menber Interview Panel, consisting of the Mintenance
Superintendent, Patrol Foreman and Construction Forenan, unanimously
recommended the pronotion of Mchael Rreifke to the vacant position of
H ghway Mintai ner III-B.

5, The successful candidate was a personal friend of Mark Drew, Patrol
Forerman and | nt ervi ew Panel nenber. Al though M. Drew asked t o be excused
fromserving on the intervi ew panel for that reason, his D strict Engi neer
required himto participatein the intervi ews because he woul d be directly
supervi si ng the sel ected applicant.

6. The successful candi date i ndependently | earned of a training course for
QG ader perators through one of the publications received at his patrol
shed. He conpleted the Gader Qperator certification prior to his
sel ection for pronotion.

7. The Interview Panel believed that the successful candidate had
denonstrated personal initiative by taking and conpleting the G ader
Qper at or cour se.

A though M. MacKinnon alleged that the successful candidate had an unfair
advant age because he had conpl eted a G ader perator certification, there was no
evi dence that anyone invol ved i n the sel ection process made M. Rei fke aware of
the course in an attenpt to gi ve hi man advant age over the ot her candi dates, or
that anyone attenpted to w thhol d i nformati on about the course fromthe ot her
candi dates to put themat a di sadvantage. There al so was no evi dence of bi as on
M. Drew s part in the selection decision. M. Drew served on the Interview
Panel because he was required to do so, not because he chose to. The
recomendati on of the panel was unani mous, and the appellant failed to offer
evi dence or argument to persuade the Board that M. Drew's friendship with the
sel ected candi date i nfluenced the renmaining two interviewers on the panel.

Agenci es enjoy broad discretion in sel ecting candidates for pronotion, and M.
MacKi nnon failed to persuade the Board that the Departnent of Transportation
abused that discretion by denying him promotion to the position of H ghway
Mai ntai ner III-B. M. MacKinnon failed to persuade the Board t hat he possessed
know edge, skills, abilities and personal characteristics superior to those of
the successful candidate. He also failed to offer docunentation of past
per f or mance appr ai sal s whi ch woul d denonstrat e a superi or capacity for the vacant
position |isted.

In an appeal of non-sel ection for pronotion, the appellant has the burden of




proving that he or she is the best qualified candidate for pronmotion. Had M.
MacKinnon's appeal been tinely, the preponderance of the evidencereflects that
the Departnent of Transportationacted withinits discretion when it denied M.
MacKinnon pronotion to position #3B20365.

Accordingly, the Board voted unaninously to deny the Appellant's Mdtion for
Reheari ng.
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PERSONNEL APPEALS BOARD
State House Annex
Concord, Nav Hampshire03301
Telephone( 603) 271-3261

APPEAL OF STEVEN MACKINNON

Department of Transportation

Docket #93 -P-2

May 25, '1995

On August 10, 1994, the Personnel Appeals Board (McNicholas, Bennett and Rule) met to hear
the appeal of Steven MacKinnon relative to his non-selection for promotion to the position of
Highway Maintainer III-B. After hearing offers of proof and statements by both parties, the
Board issued an order dated September 21, 1994, directing the Department of Transportation

to provide additional evidence, including the point scores and rankings of the three candidates
interviewed for the position, if those scores were still available. In the event those scores were
not available, the Department was to provide that information to the best of the interviewers'

recollection. The Board also indicated that the scores and rankings would not be provided to
the appellant, but would be reviewed in camera by the Board. The Board also requested copies
of the August 17, 1992 letter from the Assistant District Engineer informing Mr. MacKinnon
that his appeal was untimely.

Mr. MacKinnon insisted that his appeal had been timely filed. Although the Board's file
indicated that the appeal was not received until August 8,1992, the Board undertook a search
of its files to determine whether an earlier copy might have been received and misfiled. The
Board discovered that an original copy of the appeal had been received on July 8, 1992 at 1:39
p.m. The notice did not indicate that a copy of the. notice had been forwarded to the
Department of Transportation as required by Per-A 206.02 (c) of the Rules of the Personnel
Appeals Board.

In order to be timely, an appeal must be received by the Board within the time fixed by rule
or law. [See Per-A 206.02 (a)] RSA 21-1:58 provides that appeals must be received by the Board
within fifteen calendar days of the date of the action giving rise to the appeal. In this case,
Mr. MacKinnon’s notice of non-selection was dated June 18, 1992. Therefore, in order to be
timely, Mr.MacKinnon’s appeal must have been received by the Board within fifteen calendar
days, or not later than July 3, 1992. However, as July 3, 1992 was the Friday preceding a
holiday, and State offices were closed that day, the Board would have considered the appeal
timely filed if it had been received at any time on or before 4:30 p.m., Monday, July 6, 1992.




Inasmuch as Mr. MacKinnon’s notice of appeal was not received until July 8,1992, the Board
N must dismiss the appeal as untimely.
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PERSONNELAPPEALSBOARD
25 Capitol Street
Concord, Nev Hampshire03301
Telephone( 603) 271-3261

APPEAL OF STEVEN D. MACKINNON
Department of Transportation
Docket #93 -P-2

September 21, 1994

The New Hampshire Personnel Appeals Board (McNicholas, Bennett and Rule) met Wednesday,
August 10, 1994, to hear the appeal of Steven D. MacKinnon, an employee of the Department
of Transportation, concerning his non-selection for promotion to the position of Grader
Operator (Highway Maintainer III-B), DOT District 5. Mr. MacKinnon appeared prose. The
Department of Transportation was represented by Assistant Attorney General Michael J. Walls.

At the outset of the hearing, the Department of Transportation asked the Board to dismiss the
appeal, stating that it was not timely filed. In support of that Motion, the Department stated
that the candidates had been notified by letter dated June 19, 1992, of the selection decision.
Mr. MacKinnon then met with Duane Potter, Maintenance Supervisor, on June 24, 1992, to
discuss why the appellant had not been selected for promotion. Mr. MacKinnon’s appeal was
dated July 2, 1992, but was not received by the Board within 15 calendar days of the date of
the action giving rise to the appeal, and therefore could not be considered ‘timely. On that
basis, the Department asked that the appeal be dismissed. Mr. MacKinnon said that his appeal
must have been lost in the mail because he remembered sending it to the Board within the

fifteen days of his non-selection for promotion.

The Board took the Motion to Dismiss under advisement and allowed the parties to present
their evidence. The matter was heard on offers of proof by the parties.

Mr.MacKinnon alleged that the successful candidate, Mike Rifeky, isapersonal friend of Tom
Drew, one of the three interview panel members who made the recommendations for promotion
to Highway Maintainer III-B (Grader Operator). He said that Mr. Drew was aware of the
potential conflict and asked to be excused from serving on the interview panel, but that the
District Engineer had insisted that he participate in the interviews. Mr. MacKinnon further
alleged that the selected candidate had been given an unfair advantage in the selection process
because he had been alowed to take a Grader Operator course which he had found listed in
a newsletter at the patrol shed. Mr. MacKinnon said that he had not seen the course offering
listed, and did not believe that anyone on the interview panel had brought it to the attention
of the successful - candidate. However, he believed that taking the course had given the
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successful candidate an unfair advantage over other employees applying for promotion.

Mr.MacKinnon said he was more qualified than the individual selected for promotion, and had
more seniority. He stated that Mike Rifeky, who was promoted, had never worked as a
Maintainer II, which normally would be expected of a candidate before he could be promoted
to Highway Maintainer III-B.

On behaf of the State, Mr. Walls stated that the position of Highway Maintainer III-B was
posted on May 25, 1992. A selection panel consisting of Duane Potter, Maintenance
Superintendent, Thomas Drew, Patrol Foreman, and Richard Drown, Construction Foreman,
had interviewed the candidates who certified for the position. They made a written
recommendation to Howard Smith, Highway District Engineer, on June 16, 1992, ranking the
top three candidates from first to third in the following order: Michael R. Reifke, Steven D.
MacKinnon, Mark Lee.

Mr.Walls admitted that Mr.Drew is afriend of one of the applicants and was sensitive to the
possible appearance of partiality if his friend were to be selected for promotion. He asked to
be excused from the selection panel. However, the District Engineer insisted that he serve on
the interview team because he would be the selected candidate's immediate supervisor. He
stated that Mr. Drew would testify that there was no bias in the selection process. Each of the
five applicants was asked a series of nine questions. The candidates were all ranked on the
basis of their answers. Mr. MacKinnon finished second out of the top three candidates.

Mr. Walls stated that the information on the Grader Operator course which the successful
candidate completed had been available to all of the candidates. He said that notice of the

course scheduling appeared in the November 1990 issue of Road Business, a magazine which
isreadily available in the patrol headquarters. Hesaid that Mr. Rifeky had taken theinitiative
to take the course, which is not offered through the Department of Transportation. He said
the interview panel would testify that taking the course was never a requirement of the job,
but that it showed initiative on the part of the candidate recommended for promotion. Mr.
Walls stated that the selection panel was comprised of three Department of Transportation
Supervisors, and that contrary to Mr.MacKinnon's assessment of his own candidacy, the panel
did not consider him to be the most qualified candidate for promotion. Mr. Walls said that
seniority had been considered in the final selection decision. Mr. MacKinnon and Mr. Rifeky
both have approximately the same number of years of service with the Department, although
Mr. Rifeky did have a break in service during his employment with the Department.

Mr. Walls asked again that the Board dismiss Mr. MacKinnon’s appeal as untimely. In the
alternative, he asked the Board to deny Mr. MacKinnon's appeal and affirm the Department
of Transportation's decision to deny Mr. MacKinnon promotion to the position of Highway
Maintainer III-B.

After considering the record in this matter, the Board determined that further evidence should
be considered in rendering its decision. Therefore, upon its own motion and in accordance with
Per-A 203.09 of the Rules of the Personnel Appeals Board, the Board directs the parties to
provide the following evidence:

Steven D. MacKinnon
Department of Transportation
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\ The Department of Transportation shall provide the point scores and rankings as determined
~_ ' individualy by each of the three interviewers on the selection panel. If those scores are not
still available, the interviewers shall provide the information to the best of their recollection.
These scores and rankings will not be provided to the appellant, but will be reviewed in camera
by the Board. The Department of Transportation shall aso provide copies of the notices of
non-selection mailed to the candidates, as well as a copy of the August 17,1992 letter from the
Assistant District Engineer to Mr. MacKinnon advising him that his appeal was untimely.

The evidence requested shall be provided to the Board within twenty days of the date of this
order.

THE PERSONNEL APPEALS BOARD

otz R 734(77/,//

Patrick J. M/tholas, Chairman

%/M/W

Mark J. Ben tt, Commlssmner

Zall

T Lisa A. Rule, Commissioner

cC: Virginia A. Lamberton, Director of Personnel

Steven D. MacKinnon, Appellant
| Michael Walls, Assistant Attorney General, Transportation Bureau
! Charles O’Leary, Commissioner of Transportation

/‘\_
Steven D. MacKinnon
N apartment of Transportation
Docket #93-P-2 3



