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A t  i t s  meeting o f  June 28, 1988, t h e  Personnel Appeals Board, 
Commissioners Cushman and P l a t t  s i t t i n g ,  considered the  Motion f o r  Rehearing 
f i l e d  by the  Department of Correct ions i n  the  above-captioned matter .  The 
Motion cons is ts  o f  f ou r  pages1 which descr ibe the  promotion process u t i l i z e d  
by t h e  Pr ison and does n o t  appear t o  s e t  f o r t h  any argument o r  theory 
i ncons is ten t  w i t h  the  dec is ion  o f  t h e  Promotion Appeals T r i b ~ n a l . ~  The Board 
construed the  Motion as seeking a rehear ing  on the  grounds t h a t  educat ional  
degrees may be considered as a f a c t o r  i n  eva luat ing  candidates f o r  promotion 
when t h e  minimum q u a l i f i c a t i o n s  do n o t  r e q u i r e  such degrees, and f u r t h e r  t h a t  
t he  appoint ing a u t h o r i t y  i s  no t  requ i red  t o  appoint os tens ib ly  q u a l i f i e d  
candidates i f  such candidates are  l a c k i n g  c e r t a i n  p ro fess iona l  and personal 
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q u a l i f i c a t i o n s .  

Nothing contained i n  the  Promotion Appeals T r ibuna l  dec is ion  d i f f e r s  f rom 
t h e  two p r i n c i p l e s  s e t  f o r t h  he re in  above. The T r ibuna l ' s  dec i s ion  found t h a t  
i f  a candidate were t o  rece ive  a d d i t i o n a l  p o i n t s  i n  a promotion eva luat ion  
process f o r  education obta ined above t h e  minimum q u a l i f i c a t i o n s  s e t  f o r t h  i n  
the  j ob  descr ipt ion,  then t h a t  f a c t o r  should be made known t o  a l l  candidates 
. (general ly  a t  the t ime o f  pos t ing) .  The representa t ive  appearing on beha l f  o f  
t he  appoint ing a u t h o r i t y  before the  T r ibuna l  d i d  n o t  d ispute  t h e  appe l l an t ' s  
content ions t h a t  t h i s  was no t  done i n  t h e  promotion process which r e s u l t e d  i n  

The motion a lso inc ludes f o r  t h e  Board's cons idera t ion  some documents which 
were apparent ly a v a i l a b l e  a t  t he  t ime o f  hear ing b u t  n o t  o f f e r e d  by e i t h e r  
par ty .  The Board d i d  n o t  consider those documents attached t o  t h e  Motion 
which were no t  already p a r t  o f  t he  reco rd  i n  reaching t h i s  decision. 

The Board assumes t h a t  t he  Department's representa t ive  reviewed the  e n t i r e  
record  o f  the  proceedings p r i o r  t o  prepar ing  the  Motion f o r  Rehearing. 
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t h i s  appeal.3 Nothing i n  the Tr ibunal 's  decis ion would p r o h i b i t  the 
appoint ing author i ty  from considering add i t i ona l  education i n  the promotion 
process i f  otherwise permitted under the Rules o f  the D iv i s ion  o f  Personnel i f  
such no t i ce  were given. 

To the extent t ha t  the Motion f o r  Rehearing emphasizes the d isc re t ion  o f  
the appoint ing author i ty  i n  se lec t ing  candidates f o r  promotion, the Board 
found t h a t  such an argument would not  requ i re  a rehearing. The Tr ibunal 's  
decis ion d i d  not requ i re  t ha t  the appel lant  be promoted but  r a the r  ordered 
t h a t  the credent ia ls o f  a l l  appl icants be reviewed without considering the 
add i t i ona l  education (because according t o  the record no no t i ce  was given t h a t  
sa id  q u a l i f i c a t i o n  would be a f ac to r  i n  t h i s  promotion evaluat ion process) and 
t ha t  the appoint ing au thor i t y  then based h i s  decis ion on those resu l t s .  The 
decis ion went on t o  ind ica te  t ha t  the appoint ing author i ty  could s t i l l  
exercise h i s  d isc re t ion  i n  making the promotions, c i t i n g  Per 302.03(b)(2). 

Given the foregoing discussion, the grounds upon which the Department o f  
Corrections seeks a rehearing are unclear. To' the extent t ha t  the Department 
contends t h a t  add i t i ona l  education may be considered as a f ac to r  i n  promotion 
decisions without informing candidates, the Board continues t o  disagree. 

For the foregoing reasons, the Board voted t o  deny the Motion f o r  
Rehearing. 
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3 The reference t o  education se t  f o r t h  i n  the Pol icy  and Procedure d i r e c t i v e  
submitted w i t h  the motion ind ica tes  education w i l l  be considered only t o  the 
extent  i t  "can be re la ted  t o  pos i t i on  being appl ied for ."  New Hampshire 
Department o f  Corrections, Po l icy  and Procedure Direct ive,  Chapter Personnel, 
Statement 2.2.1 I V ,  4, g (emphasis added). Again, the appoint ing au thor i t y ' s  
representat ive d i d  not  dispute the appel lant 's  contention t ha t  other 
appl icants had received c r e d i t  i n  the promotion se lec t ion process f o r  
education unrelated t o  the pos i t i on  t o  which the appel lant sought promotion. 

FOR THE PERSONNEL APPEALS BOARD 

MARY ANN S ~ E L E ,  Executive Secretary 

cc: Michael K. Brown, Esq. 
Department o f  Corrections 

Stephen J. McCormack 
SEA F i e l d  Representative 

7 i V i r g i n i a  A. Vogel 
-. Director  o f  Personnel 
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On February 1, 1988, the Promotion Appeals Tr ibuna l  cons is t ing o f  Lo re t t a  
S. P l a t t ,  Chairman, and members Joan Day (Human Resources Coordinator, 
Department o f  Employment Secur i ty )  and Sharon Sanborn (Human Resources 
Coordinator, New Hampshire Hosp i ta l )  heard the appeal o f  Peter Minnon. M r .  
Minnon, an employee o f  the Department o f  Correct ions, was appealing h i s  
non-selection t o  the pos i t i on  o f  Corrections Corporal, l abor  grade 15. The 
appel lant  was represented a t  the hearing by SEA F i e l d  Representative Stephen 
McCormack. Richard Greenwood, Human Resources Coordinator, represented the 
New Hampshire Sta te  Prison. 

Mr .  Greenwood stated t ha t  the Department o f  Correct ions had posted s i x  
openings f o r  Corrections Corporal, and t h a t  seven app l ica t ions were received 
f o r  consideration. M r .  Greenwood and Mrs. Roberta Metal ious reviewed and 
evaluated those app l ica t ions using an establ ished Pr ison Promotion Board 
Factor Rating, and guidel ines taken from the Department o f  Correct ions Po l i cy  
and Procedures - D i rec t i ve  dated 1/6/87 (Exh ib i t  G ) .  

Af te r  the i n i t i a l  r a t i ~ g - - ~ n  the Department o f  Correct ions Human Resource 
Of f ice ,  the app l ica t ions were given t o  the Corporal Promotion Board. The 
Board consisted o f  Capt. Metalious, Sgt. Sta f ford ,  and Joseph Panarello. The 
Board completed Ora l  Interv iew Score Sheets on each o f  the seven candidates. 
Se lec t ion o f  the s i x  successful candidates was made from the s i x  h ighest  
scor ing candidates. M r .  Minnon ranked seventh, w i t h  a t o t a l  score o f  47.183. 

I n  h i s  presentat ion t o  the Board, Mr .  McCormack c i t e d  Per 301.11 (a) and 
(b) o f  the Rules o f  the D i v i s i on  o f  Personnel regarding the "Rating Education 
and Experiencen, s t a t i ng  t h a t  improper usage o f  the educational r a t i n g  
resu l ted  i n  M r .  Minnon scor ing seventh o f  the seven candidates. The appel lant  
contended t ha t  M r .  Minnon received zero po in ts  f o r  education under Rating 
Factor G, as M r .  Minnon d i d  no t  possess an AA, BS o r  MS degree. M r .  McCormack 
argued, however, t h a t  the job spec i f i ca t i on  f o r  the pos i t i on  o f  Corporal does 
no t  c a l l  f o r  any k i nd  o f  degree, and t h a t  M r .  Minnon should not  have been 
denied promotion f o r  lack ing a degree when no degree was required f o r  the 
pos i t ion .  M r .  McCormack f u r t he r  s ta ted t h a t  i f  the education f ac to r  had no t  
been used i n  ranking the appl icat ions,  M r .  Minnon would have placed higher i n  
the scoring. He then concluded t h a t  i f  se lec t ion  o f  the s i x  successful 
appl icants had been based e n t i r e l y  upon the t o t a l  po in ts  scored by each 

J candidate, M r .  Minnon would have been one o f  the candidates selected f o r  
promotion. 
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Based upon the evidence presented a t  the hearing, the Tr ibuna l  made the 
fo l lowing findings. The Department o f  Correct ions Po l icy  and Procedures 
D i rec t i ve  (Exh ib i t  I) states,  "2. Ind iv idua ls  t o  be selected f o r  promotion 
must: a. Meet the spec i f i c  minimum requirements establ ished by the State o f  
New Hampshire Job Spec i f ica t ions ..." That po l i c y  a lso provides i n  "gI1... 
Education: Only t ha t  which can be re l a ted  t o  pos i t i on  being f i l l e d  ... "would 
be awarded add i t i ona l  points. [Exh ib i t  J] w i l l  be credi ted.  The s p e c i f i c  
minimum requirements f o r  the posted pos i t i on  o f  Correct ions Corporal inc lude:  
I1Education Factor 1.: graduation from high school o r  i t s  equivalent...", 
"Experience Factor 2. One year o f  experience as a Corrections O f f i c e r  o r  i t s  
equivalent ..." The job spec i f i ca t i on  does not  inc lude a requirement f o r  an 
AA, BS, or  MS, nor does the spec i f i ca t ion  s ta te  t h a t  add i t i ona l  r a t i n g  po in ts  
w i l l  be awarded t o  candidates possessing education o r  experience i n  excess o f  
the minimum requirements. 

The Tr ibunal  found t h a t  M r .  Minnon does meet the minimum q u a l i f i c a t i o n s  as 
stated on the job spec i f i ca t i on  f o r  Corrections Corporal. M r .  Minnonls 
evaluations were a l l  ra ted  above average, and he had been employed by the 
Department o f  Corrections f o r  2 years and 10 months a t  the t ime t h a t  he 
completed the app l i ca t ion  f o r  promotion t o  Corrections Corporal. A t  the t ime 
o f  the hearing, M r .  Minnon had no t  received a l e t t e r  o f  non-select ion as 
required by the Per 302.03 o f  the Rules o f  the D i v i s i on  o f  Personnel, I1(e) An 

( employee who i s  not  selected a f t e r  applying f o r  a posted p o s i t i o n  s h a l l  be 
informed i n  w r i t i ng  o f  t h e i r  non-selection and i f  requested, the  reasons 
therefor."  

Based upon the above f indings,  the Tr ibunal  unanimously voted t o  d i r e c t  
the Department of Corrections t o  re-evaluate the seven app l ica t ions f o r  the 
pos i t ions o f  Corrections Corporal, e l im ina t ing  any add i t i ona l  po i n t s  earned by 
any of the candidates under the uEducationu f ac to r  which are no t  s p e c i f i c a l l y  
re la ted  t o  the post ing o r  pos i t i on  spec i f i ca t i on  attached t o  t h a t  posting. I f  
the rescoring the app l ica t ions a f f e c t s  M r .  Minnonls scoring placement on the 
l i s t  o f  candidates, then the app l icant  p lac ing seventh i n  the scor ing s h a l l  be 
ordered t o  vacate t ha t  pos i t i on  and the appel lant  promoted i n t o  t h a t  
posi t ion.  I f ,  however, the Department o f  Correct ions has spec i f i c  
reservations concerning promotion o f  M r .  Minnon, unrelated t o  education, the 
Department o f  Corrections s h a l l  n o t i f y  the appel lant  o f  those reservat ions i n  
wr i t i ng ,  enumerating the spec i f i c  reasons f o r  h i s  non-selection. A copy o f  
t h a t  l e t t e r  o f  non-selection s h a l l  be forwarded simultaneously t o  the Tr ibuna l  
f o r  review. M r .  Minnon s h a l l  then be allowed 5 working days from rece ip t  o f  
said n o t i f i c a t i o n  t o  f i l e  w i t h  the Tr ibuna l  an appeal o f  t ha t  decision. 

FOR THE PROMOTION APPEALS TRIBUNAL 

MARY A N ~ E L E  , Executive Secretary 
Personnel Appeals Board 
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cc: Stephen J. McCormack, SEA F i e l d  Re resentat ive 
V8rden.Ml ha 1 J C nn in  ham N w eam s i r e  S ta te  Prison 
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