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On blarch 14, 1988, the Promotional Appeals Tr ibunal ,  cons is t ing o f  Chairperson 
George Cushman and members Joan Day, Human Resources Coordinator (Department 
of Employment Secur i ty)  and George L iouz is ,  Human Resources Coordinator (NH 
Liquor commission) heard the appeal o f  Donald Nichols, an employee o f  the 
Department o f  Corrections. M r .  Nichols, who was represented a t  the hearing by 
SEA F i e l d  Representative Stephen McCormack, was appealing h i s  non-select ion 
f o r  l a t e r a l  t rans fe r  t o  a vacant pos i t i on  o f  Correc t iona l  O f f i ce r  on f i r s t  
s h i f t  a t  the Secure Psych ia t r ic  Uni t ,  Department o f  Corrections. M r .  Nichols 
was employed i n  a t h i r d  s h i f t  Cor rec t iona l  O f f i ce r  p o s i t i o n  a t  the  t ime o f  h i s  
non-selection. The Department o f  Correct ions was represented by Human 
Resources Coordinator Richard Greenwood. 

- 
The State Employeesf Association submitted Exh ib i t s  I through X, and 

l j  add i t i ona l  copies o f  documents marked A through N t o  support M r .  Nichols 
request f o r  a l a t e r a l  t ransfer .  Through h i s  representat ive, the appel lant  
contended t h a t  two vacant Correct ional  O f f i ce r  pos i t i ons  existed a t  the Secure 
Psych ia t r ic  Uni t ,  and t h a t  o f  the appl icants f o r  the vacancies only one other 
appl icant  was an employee o f  the Secure Psych ia t r i c  Uni t .  The remaining 
appl icants were employees a t  the New Hampshire Sta te  Prison. The appel lant  
ind icated t ha t  Correct ional  O f f i ce rs  employed i n  the Secure Psych ia t r ic  U n i t  
are required t o  have mental hea l th  t r a i n i ng ,  wh i le  o f f i c e r s  a t  the Sta te  
Prison i t s e l f  are not  required t o  possess such t r a i n i ng .  

I n  h i s  presentat ion, Mr.  McCormack argued t h a t  the appel lant  has met a l l  o f  
the qua l i f i ca t i ons  f o r  the pos i t i on ;  he has received good t o  exce l lent  r a t i n g s  
o f  performance as a co r rec t iona l  o f f i c e r ;  and he has received the necessary 
t r a i n i n g  t o  f i l l  the posi t ion.  The appel lant  there fore  contended t h a t  denying 
h i s  request f o r  t rans fe r  t o  the f i r s t  s h i f t  i s  no t  i n  the best i n t e r e s t s  o f '  
the agency and does not  meet the guidel ines described i n  Per 102.01(e) o f  the 
Rules o f  the D i v i s i on  o f  Personnel, "That s ta te  serv ice,  as f a r  as 
pract icab le ,  be made a t t r a c t i v e  as a career, encouraging each employee t o  
render h i s  best serv ice t o  the state." 

M r .  Greenwood and Sergeant Serviss t e s t i f i e d  on behal f  o f  the Department o f  
Corrections t h a t  there were f i v e  appl icants f o r  the pos i t i on  o f  Correc t iona l  
O f f i ce r ,  Secure Psych ia t r ic  Uni t ,  f i r s t  s h i f t .  A l l  f i v e  were interv iewed and 
scored by the Select ion Board which consisted o f  L t .  Peasley, Sgt. Serviss and 

, M r .  Hamilton. As a r e s u l t  o f  the scor ing process, Mr .  Bagetis received a 

; ,,) 
higher score than Mr .  Nichols. '-. 

The Tr ibunal  asked t o  see the questiqns asked o f  the a p l i  an s and the 
in terv iew scores of each of the candidates. The ~e~a&men? OF Corrections d i d  
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not have them ava i lab le  a t  the time o f  the hearing. The Tr ibunal  voted t o  
defer decis ion i n  t h i s  appeal u n t i l  such t ime as the members could review t h a t  
information. 

On A p r i l  4, 1988, having received no in format ion from the Department o f  
Corrections, the Tr ibunal  issued a formal  request f o r  copies o f  the 
above-noted information. That informat ion was received i n  the D i v i s i on  of 
Personnel on A p r i l  8, 1988 and was reviewed by the Tr ibuna l  i n  May. 

The Tr ibunal  reviewed the questions asked o f  each candidate and the score 
received by those candidates. As had been ind ica ted  by the Department o f  
Corrections, M r .  Bagetis had scores o f  25 and 26. M r .  Nichols received scores 
o f  22 and 25. 

Per 302.03(b) o f  the Rules o f  the D i v i s i on  o f  Personnel states,  ' 'Selection f o r  
such promotion s h a l l  be'based upon capacity f o r  the vacant pos i t i on ,  a b i l i t y  
as evidenced by past performance and leng th  o f  serv ice w i t h  the Department." 
The Tr ibunal  found t ha t  the in te rv iew process was a v a l i d  means o f  determining 
r e l a t i v e  capacity f o r  a vacancy.. Further, Per 302.03(b)(l) s tates,  "It i s  
the prerogat ive o f  the appoint ing au thor i t y  t o  g ive  such weight t o  an 
employee's job performance as he deems appropriate when considering the 
employee f o r  appointment t o  a vacancy." Therefore, the Tr ibuna l  found t h a t  
management had exercised i t s  prerogat ive i n  weighing the appel lantl s past  
performance when reviewing candidates f o r  the f i r s t  s h i f t  vacancy. 

Based upon the foregoing, the Tr ibunal  voted t o  deny M r .  Nichols1 appeal. 

I n  i t s  del iberat ions,  the  Tr ibunal  f u r t he r  voted t o  recommend t o  the 
Department o f  Corrections t h a t  copies o f  i n te rv iew questions and 
rat ings/scores from those in terv iews be made ava i lab le  t o  the Tr ibuna l  a t  the  
time o f  hearing i n  f u t u re  appeals o f  non-selection. The a v a i l a b i l i t y  o f  t h a t  
informat ion can help e l im ina te  a lengthy wai t  f o r  a f i n a l  decis ion on an 
appeal o f  non-selection. 

FOR THE PROMOTION APPEALS TRIBUNAL 

MARY ANN ~ E E L E  
Executive Secretary 
N.H. Personnel Appeals Board 

cc: Stephen J. McCormack, SEA F i e l d  Representative 

Richard Greenwood, Human Resources Coordinator 
Department o f  Correct ions 

f ', 
V i r g i n i a  A. Vogel 

I 
L\- 1 

Director  o f  Personnel 
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A p r i l  4, 1988 

TO: Richard Greenwood, Human Resources Coordinator 
New Hampshire Department o f  Correct ions 
105 Pleasant St. 
Concord, N.H. 03301 

FROM : New Hampshire Personnel Appeals Board 
(PROMOTIONAL APPEALS TRIBUNAL) 

SUBJECT: Requested Documentation 
Non-Selection Appeal o f  Donald Nichols 
March 14, 1988 

? . On March 14, 1988, Donald Nichols appeared before the Promotion Appeals 
Tribunal,  cons is t ing o f  Chairman George Cushman and members George L iouz is  and 
Joan Day, t o  appeal h i s  non-select ion t o  the  pos i t i on  o f  Correc t iona l  O f f i ce r ,  
Secure Psych ia t r ic  Un i t .  

During the hearing before the Tr ibunal ,  the members requested copies o f  the  
r a t i n g  sheets used t o  score the seven appl icants t o  the pos i t ions,  as w e l l  as 
copies o f  the questions which were asked o f  each o f  the appl icants i n  the 
in terv iew.  Copies o f  same s h a l l  be forwarded t o  the  Tr ibunal  and t o  the 
appel lant  no l a t e r  than March 11, 1988. The Tr ibuna l  w i l l  defer  dec is ion i n  
t h i s  matter pending rece ip t  and review o f  the above-noted documents. The 
documents should be f i l e d  i n  an o r i g i n a l  and three. 

FOR THE PROMOTION APPEALS TRIBUNAL 

c)"~--b m'&& J L 
MARY ANN ST 
Executive Secretary 
N.H. Personnel Appeals Board 

cc:Stephen J. McCormack, SEA F i e l d  Representative 

/- Dr. Lawrence Hipsham, Secure Psych ia t r i c  Un i t  
li '. , 
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Response to  Request for  Reconsideration 
APPEAL OF DONALD NICHOLS AND CYNTHIA HOLT 

On February 1 4 ,  1989, SEA Field Representative Stephen J. McCormack f i led  
on behalf of the above-named appellants a request for reconsideration of the 
Promotion Appeals Tribunal decision (Februry 1 0 ,  1989) on Appellants' denial 
of request for transfer. 

A t  its meeting of May 17,  1989, the Personnel ~ p p e a l s  Board (McNi&olas 
and Scott) voted to uphold the decision of the Tribunal, and further to  deny 
the request for  reconsideration for  the same reasons s e t  forth i n  Lovequist 
(Order on Motion for  Rehearing - Appeal of Conservation Officer David 
Lovequist, May 22, 1989). 

THE PERSONNEL APPEALS BOARD 

peter C.  Scott, Alternate 

Dated: June 21, 1989 

cc: Stephen J .  McCormack, SEA Field Representative 

Richard Greenwood, Human Resource Coordinator 
Department of Corrections 

Virginia A .  Vogel 
Director of Personnel 
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Request f o r  La te ra l  Transfer 

By l e t t e r  dated December 21, 1988, SEA Field Representative Stephen J. 
McCormack requested a hearing on behalf of Donald NidIols., an employee of the  
Secure Psychiatr ic  Unit, New Hampshire Department of Corrections. Appellant 
requested a hearing t o  appeal h i s  denial  of select ion f a r  l a t e r a l  t r ans fe r  t o  
the  f i r s t  s h i f t .  

A t  its nieeting of May 17, 1989, the Personnel. Appeals Board ( ~ N i c h o l a s  and 
Scot t )  voted t o  deny the request. I n  so doing, the Board r e f e r s  Appellant t o  
the decision i n  the matter of Lovequiist (Order on Motion f o r  Rehearing - 
Appeal of Conservation Off icer  David Lovequi st, May 22 ,  19 89 ) . 

THE PERSONNEL APPEALS BOARD 

Peter C. Scot t ,  Alternate I 
Date: June 21 1989 

cc: Stephen J. McCormack 
SEA Field Representative I 

I 
, I  

Richard Greenwood, Human Resource Coordinator 
Department of Corrections i 
Virginia  A .  Vogel 
Director of Personnel 
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February 10, 1989 1 

On October 19, 1988, the Promotion Appeals Tr ibuna l  'consist ing o f  Lo re t t a  
S. P l a t t ,  Chairman, John- Ro l le r ,  Human Resource Coordinator (~epar tment  of 
Environmental Services and JoAn Bunten, Human Resource Spec ia l i s t  (D i v i s i on  o f  
personnel), heard the appeal o f  Donald Nichols and Cynthia Holt ,  who were 
appealing a den ia l  o f  t h e i r  request f o r  l a t e r a l  t r ans fe r  t o  the f i r s t  s h i f t  a t  
the Secure Psych ia t r i c  Un i t ,  Department o f  Corrections. The appel lants were 
represented by SEA F i e l d  Representative Stephen McCormack. Lieutenant D a r r e l l  
Peasley appeared on behal f  o f  the Department o f  Corrections. 

A t  the beginning o f  the hearing, Lieutenant Peasley argued t h a t  because 
the  appel lants were denied a l a t e r a l  t r a n s f e r  ra the r  than a promotion, the 
case should be dismissed. The Tr ibuna l  took the Motion under advisement and 
decided t o  hear a l l  the evidence p r i o r  t o  making a decision. - 

' )  

I Upon review o f  the evidence presented, the Tr ibuna l  made the f o l l ow ing  
f i nd ings  o f  f a c t  and r u l i n g s  o f  law. Both appel lants were employed as 
Correct ional  O f f i ce r s  a t  the Secure Psych ia t r i c  Un i t  a t  the t ime they 
requested a l a t e r a l  t r ans fe r  t o  the f i r s t  s h i f t  a t  the Secure Psych ia t r i c  
Uni t .  As such, the Tr ibuna l  found t h a t  the  appel lants d i d  not  have standing 
t o  appeal under Per 302.03, as t h e i r  se l ec t i on  would no t  have resu l t ed  i n  a 
promotion.l The Tr ibuna l  f u r t h e r  noted t h a t  under the Rules o f  the D i v i s i on  
o f  Personnel, t rans fe rs  are subject  t o  appeal only by the  a f fec ted  employee 
when t ha t  employee f ee l s  t h a t  the t rans fe r  was not  made i n  the best  i n t e r e s t s  
o f  the agency. 

For the foregoing reasons, the Tr ibuna l  voted unanimously t o  dismiss the 
appeal. 

Per 101.28 def ines wpromotionw as "a t r ans fe r  o f  an employee from a 
pos i t i on  i n  one c lass  t o  a p o s i t i o n  i n  another c lass  having a higher sa lary  
grade. 'I 

FOR THE PROMOTION APPEALS 

g MARY ANN S EELE, Executive Secretary 
N.H. Personnel Appeals Board 

I cc: Stephen J. McCormack, SEA F i e l d  Representative 
/ 

\ ,  Corrections Commissioner Ronald Powell 
V i r g i n i a  A. Vogel, D i rec to r  o f  Personnel 


