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The New HampshirePersonnel Appeals Board (Rule, Johnson and Barry) met on Wednesday,
September 10, 1997, under the authority of RSA 21-1:58, to hear the appeal of Roland J. Sparks, an
employee of the NH Department of Transportation. Mr. Sparkswas appealing his non-selectionfor
promotionto the position of Public WorksProject Manager IV. The appellant was represented at
the hearing by Jean Chellis, SEA Field Representative. Kathryn Bradley, Assistant Attorney
Generd, appeared on behalf of the State.

Over the appellant's objection, the appeal was heard on offers of proof by the representatives of the
parties. The parties had been advised by notice dated August 12, 1997, that the matter would be
heard on offers of proof; that the partieswould be permitted to offer documentary evidence, ora
argument and offers of proof; and that if the Board then determinedthat it had insufficient evidence
to fairly decide the appedl, the Board could compel the production of additional evidence up to and
including the testimony of witnesses. The Board determined that it had sufficient evidenceto

decidethe case without hearing live witness testimony.
The record in this matter consistsof the audio tape recording of the hearing on the merits, orders

and noticesissued by the Board, pleadings submitted by the parties, and exhibits admitted into

evidenceasfollows:
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State's Exhibits

April 24,1997 letter fiom Matthew E. Mooreto Margo Steeves
Summary sheet of interview scoresfor top three candidates
Performance Summariesfor Michelle Juliano

Performance Summariesfor Roland J. Sparks

Appointing Authority's summary sheet for top three candidates

ahhwpdNE

Appdllant's Exhibits

1. Per 602.02 of the Rulesof the Division of Personnel

2. Mr. Sparks Applicationfor position #20006

3. Non-selectionletter to Mr. Sparks

4. Interview Score Sheet

5. Per103.01

6. Correspondencethrough informal settlement process

7. February 12,1997 memo fiom Paul Hedstrom to Matthew Mooretransmittinginterview
committee recommendation

8. June4,1996 memo fiom Matthew Moore to Roland Sparks concerning Appellant's upgrading
request

9. June7,1997 memo from Mr. Sparksto Mr. Moore concerning training for Project Manager IV
position

10. May 26, 1995 memo fiom Mr. Sparksto Mr. Marshall concerning problemswithinthe Bureau
of Public Works

11. June 5,1995 memo fiom Mr. Marshall to Mr. Sparksdiscussing concerns about the Bureau of
Public Works

12. June 9,1995 memo from Mr. Sparksto Mr. Marshall respondingto June5,1995 memo

13. Permit for Canad Cinemasdriveway obtained by Matthew Moore

14. May 1,1995 memo from Mr. Sparksto Mr. Moore concerning Request for Work

15. Memos dated 4/28/95, 5/2/95 and 5/15/95 regarding use of privatevehicles

16. May 15,1995 memo fiom Mr. Sparksto Mr. Soper and Mr. Hedstrom regarding use of personal
property for state use without compensation

17. Memo dated June 12, 1995 fiom Mr. Hedstrom to Mr. Sparksregarding Rest Area Septic
Systems

18. Memo dated June 12,1995 fiom Mr. Sparksto Mr. Hedstrom in responseto June 12,1995
memo

Ms. Chellisargued that over time, the appellant had raised anumber of |egitimate concerns about
management practicesin the Bureau of Public Works. Documents offered into evidence by the
appellant include aMay 26, 1995, letter to JamesMarshall, Director of the Bureau of Public Works
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inwhich the appellant outlined his various concerns and complaints about management of the
Bureau. Hiscomplaintsincluded lack of proper training to do field work, areprimand hereceived
for ordering materia stestswithout prior approval, delaysin approva of contracts, insufficient
accessto design equipment, and the requirement that he place hisown P. E. stamp on substandard
work that had been completed by others. He also complained that athough the Department refused
to pay for his septic system design licensing fees, he had been required to stamp plansfor the
department, even though his job description carried no such requirement. Heindicated that unless
the department intended to compensate him, he would forward all future septic design plansto Mr.

Soper for his approval and stamping.

Ms. Chellisargued that the appellants complaints about Mr. Mooreand Mr. Soper in the Bureau of
Public Workswere a the heart of the Department's refusal to promote Mr. Sparksto Public Works
Project Manager IV. Ms. Chellisargued that after Mr. Moore's promotionto Bureau Administrator,
the position of Project Manager IV was vacant for asignificant period of time. She said that Mr.
Sparkswas |ed to believe that he had assumed the Project Manager IV duties, which he performed
well. She argued that problemsbetween Mr. Mooreand Mr. Sparks escalated when Mr. Sparks
asked to bereclassified and receive appropriate compensation for his expanded duties.

Ms. Bradley argued that therewas a significant period of timethat'theProject Manager IV position
remained vacant because of ahiringfreeze. She argued that during that time, Mr. Moore was
performingthe Project Manager IV dutiesin additionto his own responsibilitiesas Bureau
Administrator, and that therewas no basisin fact to Mr. Sparks assertionthat he had been
performingthe duties of aProject Manager I'V.

Ms. Bradley argued that an appointing authority's responsibilityin selecting a candidateto fill a
vacancy isto find the person best suited to the vacancy. She said that although Mr. Sparks scored
better on theinitial interview, the memo from Paul Hedstrom madeit clear that any of the top three
candidateswerewell withinthe “recommeénded” scoring range. She said that the position of Public
Works Project Manager I'V involves frequent contact with State officials, contractorsand members

of the public, and that inthe Administrator's opinion, Mr. Sparks did not possessthe
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communication skillsthe position required. Shenoted that under Per 602.02 of the Rules of the
Division of Personnel, an applicant may be denied selection if, in the opinion of the appointing
authority, the candidateis deemed to lack persona or professional qualificationsfor promotion.

She said that communication means more than the ability to transmit technical information, and that

InMr. Moore's opinion, Mr. Sparks' communication skillswere lacking.

Ms. Bradley stated that before selecting a candidate, Mr. Moore rated the top three candidates using
criteriafrom the Public Works Project Manager IV supplemental job descriptionand
accountabilities. She statedthat Mr. Moorebelieved Mr. Sparks performancewas poor in several
categories, specifically with respect to communications, coordinating projectsand the ability to
establish and maintain cooperation. Herated the successful candidate's performanceasexcellentin
thoseareas. She argued that as Mr. Sparks immediate supervisor, Mr. Moore had formed certain
opinions about Mr. Sparks personal and professional qualifications, and that he had also discussed
the other top two candidateswith their supervisors. Shesaid that Ms. Juliano’s supervisor had.

nothing but praisefor her work.

Ms. Bradley said that before notifying the candidates of his decision to select Ms. Juliano for the
position, he a so discussed his decison with DOT Human Resources Administrator Fran Buczynski
and with Mr. Marsnal. Shesaid they concurredwith Mr. Moore's decision.

Ms. Chellisargued that Mr. M oorewas never given permissionto review or discuss Mr. Sparks
performanceevaluations. She dso said that in hislast severa evaluations, there had been no
complaintsabout Mr. Sparks communicationskills. Shestated that if Paul Hedstromwereto
testify, hewould say that although he himself is not a Civil Engineer, he believed Mr. Sparks met
al the qualifications for the position. Sheargued that in spite of Mr. Moore's later complaints
about the appellant's communication skills, Mr. Hedstrom would testify that in his opinion, the

appellant's communication skillswould not be detrimenta to his performanceof his work.
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FINDINGS OF FACT

. OnFebruary 12, 1997, Mi-. Sparks participated in an interview for the position of Public Works

Project Manager IV.

. Theinterview team was comprised of Paul Hedstrom, Assistant Public Works Administrator;

John Bowyer, Chief, Engineering Division, Fish and Game Department; Michael P. Connor,
Administrator, General ServicesBureau of the Department of AdministrativeServices; and

Brent Edmonds, Department of Resources and Economic Development.

. Theinterview team asked each candidatea series of questions, scored their answers, and

reported their recommendationsto Matthew Moore, Public Works Administrator.

. InaFebruary 12, 1997, memo fiom Paul Hedstromto Mr. Moore, Mr. Hedstrom indicated that

thetop three candidates, including Ms. Juliano, Mi-. Landry and Mi-. Sparks, had scoreswell
within the" recommended" range, but that Mr. Sparkshad a clear lead among the candidates.

5. The Committee recommended promoting Mr. Sparks.
. Mr. Sparks scored approximately 7 points higher than Ms. Juliano on theinterview phase of the

selection process.

. Theinterview committeehad no authority to select the candidateto fill the vacancy.

RULINGS OF LAW

. Per 602.02 (a) states," Whenever possible, selection by the appointing authority to fill avacancy

shall be made from within an agency and shall be based upon the employee's: (1) Possession of
theknowledge, skills, abilitiesand personal characteristicslisted on the class specificationfor

thevacant pogtion.”

. Per 602.02 (c) states: "' Candidatesmay be denied selectionif, in the opinion of the appointing

authority, they are deemed to lack personal or professional qualificationsfor promotion.”
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DECISION
Both the appellant and Ms. Juliano were candidates fiom within the agency within the meaning of
Per 602.02 (a). Mr. Sparks status as an employeeof the bureau wherethe vacancy existed did not
entitlehim to preferenceover any other employeefiom within the agency. The Board found that
Mr. Sparksmet al the professiona qualificationsfor promotion, and in each of his evaluationshe
was rated as having "'met expectations'™ for each of the categories of work assessed. The samewas
true of Michelle Juliano, the candidate sel ected for promotion. Mr. Sparks received a higher score
fiom theinterview panel than did Ms. Juliano, but both candidates scoreswere ranked withinthe
""recommended" range. However important theinterview was in determiningthe candidates
gualificationsfor promotion, theinterview was only apart of the selection process. Whatever
impression the panel had of the candidates skills, abilities and capacity for the vacancy, that

impression did not form a complete picture of the candidate.

Documented past performance provides one of the most significant testsin selecting candidatesfor
promotion. In Ms. Juliano's case, her performance evaluations, her supervisors' assessment of her
personal and professional qualifications,and Mr. Moore's impressions of her after their discussion
of the Project Manager |V position persuaded Mr. Moore that Ms. Juliano was the superior
candidate. By comparison, Mr. Moore has first-handknowledge of the appellant's apparent
inability and unwillingnessto devel op cooperativeand harmonious working relationswithin the
bureau. Mr. Sparkswas openly critical of his supervisorsstatingin hisMay 26, 1995, letter to
JamesMarshall, Director of Public Works, "' Due to recent events| have become frustrated with the
Public Works administration and their inability to performtheir jobs." He accused the
administrationof negligence and of sweeping problems' under therug.” He aso wrote, "' Currently
Matt and | have apoor working relationship. He haslied to me and lied in the statementsthat he
has put on my evauation." He offered his opinionthat Mr. Moorefelt threatened by Mr. Sparks
relationship with client agencies, and accused him of using the performance evaluation process as a
way of demeaning the appellant so that he would'do lesswork."

In the gppointing authority's opinion, Mr. Sparkslacked personal qualificationsfor promotion.

Appointing authoritiesare given broad discretionin selecting candidatesfor promotion The Board
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found no abuse of that discretion in the selection of Michelle Juliano for the position of Project
Manager IV. Shewasaqualified, in-housecandidate who, in the opinion of the appointing
authority, possessed the personal and professional qualificationsfor promotion.

The appellant failed to persuade the Board that his non-selection violated the Rules of the Division
of Personnel, or constituted an abuse of discretion on the part of the Department of Transportation.

Therefore, on the evidence, argument and offersof proof, the Board voted unanimously to deny Mr.
Sparks' appeal.

THE PERSONNEL APPEALSBOARD

LA KQ

LisaA. Rule, Acting Chair

(]

Robert J.

James J,Barry, Corg:ﬁ%sioner

n, Commissioner

cc.  VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
Jean Chellis, SEA Field Representative, PO Box 3303, Concord, NH 03302-3303
Kathryn Bradley, Assistant Attorney Genera, Transportation Bureau

Department of Justice, 33 Capitol St., Concord, NH 03301
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