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(n Monday, January 25, 1988, the Promotion Appeal S Tribunal, consi sting
of Chairman George R Cushman, and Personnel Cficers Sharon Sanborn
(New Hanpshire Hospital) and Edwin J. Goodrich (Department of Saf ety)
net to hear the appeal of Kenneth Wquhart. M. Urquhart, represented
by SEA Fi el d Representative Ann Spear, was appeal i ng hi s non-sel ection
to the position of Labor Inspector I, New Hampshire Departnent of Labor.
Jean Houghton, Director of the Inspection Division, Departnent of Labor,
represent ed t he agency.

Chai rman Qushrman opened the hearing asking if either party w shed
to nake opening statenents. A that time, M. Houghton moved that the
appeal be dismissed, stating that the appellant was not an enpl oyee of
the Department of Labor and was therefore not entitled to appeal his
non- sel ecti on under the provisions of Per 302.01 of the Rules of the
Departnent of Personnel. The State Enpl oyees' Associ ation objected,
arguing that pursuant to Part Per-A 201 of the Rules of the Personnel
Appeal s Board, M. Uquhart's appeal was valid. M. Spear specifically
cited Per-A 201.02(a): "Any pernanent enpl oyee who i s dismissed, denoted
or suspended, or otherw se affected by any action of the appointing authority
or the division of personnel..."

M. Houghton further argued that the appeal was not, in fact, an
appeal of denial of promotion, but rather that M. Wquhart was deni ed
a transfer fromone departnent to another. M. Spear countered that
she had previously been inforned by the Board that denial of |ateral
transfers have, as a rnatter of practice, been heard by the Pronotion
Appeal s Tri bunal .

The Board went off the record briefly to assenble the cited rul es
for review, then nade a notion to go i nto executive session to discuss
the applicability of these rules to the notionto dismss. Neither party
to the appeal objected. The Chairman polled the members, who voted unanimously
to discuss the rules in executive session.

After a brief executive session, the Tribunal voted unanirnously
tocall the parties back to the hearing and to return to public session.
A that tine, the Chairman indicated that the Tribunal had reviewed the
original request for hearing, the order of notice in the appeal, the
Rul es of the Department of Personnel and the Rul es of the Personnel Appeal s
Board. The chai rnan agai n polled the nenbers, who voted unanimously
to dismss the natter.
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The Tribunal hereby orders that the appeal be dismssed. Absent
speci fic requests for findings and rulings, the Tribunal nade findi ngs
and rulings as fol | ows:

1. The original request for hearing, filed by the State Enpl oyees'
Associ ation on Novenber 13, 1987, stated that, "Kenneth W quhart
W shes to appeal hi s non-selection to the position of Labor |nspector I.
The positionis located at the Departnent of Labor. M. Wquhart
was i nfornmed of his non-selectionon Novenber 6, 1987. This appeal
i s made under the guidelines of the Rules of the D vision of Personnel.
A hearing is requested before the Pronotion Tribunal as soon as
schedul i ng permits."”

2. The appel | ant was not an enpl oyee of the Labor Department at the
tine of his non-selection.

3. The appel | ant was not an enpl oyee of the Labor Departnent at the
time of the schedul ed hearing.

4.  The appel | ant had requested a hearing before the Tribunal "under
t he gui delines of the Rul es of the D vision of Personnel."

5. The Tribunal's Decenber 30, 1987 notice of scheduling stated the
Tribunal woul d hear the appeal, "pursuant to the provisions of Per
302.03(g) of the Rules of the Departnent of Personnel."

6. Per 30203 of the "Rules" relates to Pronotions fromwithin a Depart nent

or Agency.

Based upon the above findings, the Tribunal nade the fol |l ow ng rulings:

Despite the appel lant's contention at the hearing that he was entitled
to proceed with his appeal under Per-A 201 of the Rul es of the Personnel
Appeal s Board, the original appeal was "made under the guidelines of
the Rules of the Dvision of Personnel." M. Waquhart was not an enpl oyee
of the Departnent of Labor and therefore was not entitled to appeal his
non- sel ecti on under the provisions of Per 302.03(g) of the Rules of the
Departnment of Personnel. Further, the appellant's contention that "l ateral
transfers” were handl ed in the same manner as pronotional appeal s woul d
not apply in this instance. Wen |lateral transfers have been consi dered
by the Tribunal, they have resulted fromthe refusal of the appointing
authority to transfer one of the agency' s pernanent enpl oyees i nto anot her
position of the sane title and grade within that agency.
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Havi ng specifically requested a hearing before the Tribunal, under
t he gui del i nes of the Rul es of the Departnent of Personnel, the appel|ant
inferred that he was appeal i ng hi s non-sel ectionto a posted "i n- house"
vacancy. The Board was unaware of the appellant's employment Status
until the notion for dismssal of the appeal was nade. Further, there
was no obj ection to hearing the appeal before the Tribunal under the
provi sions of Per 302.03(g), indicating that this matter was, in fact,
deni al of promotion of an in-house candidate to a vacancy within his
own agency.

Finally, the appel lant's reliance upon the provisions of Per-A 201.02(a)
tojustify hisright to a hearing before the Tribunal is inconsistent
with the appeal itself. Amwng those appeal s heard under the provisions
of Rules of the Personnel Appeals Board are those filed by "Any pernanent
enpl oyee...otherw se af fected by any action of the appointing authority
or the division of personnel." Inthe case of M. Wquhart, while Comm ssi oner
Kel ly certainly is the appointing authority at the Departnent of Labor,
he i s nat the appointing authority relative to the appel lant's current
enpl oynent status. Consequently, this provision woul d have no bearing
upon M. Uquhart's appeal .

For the foregoi ng reasons, the Promotion Appeal s Tri bunal di sm ssed
the appeal of Kenneth Wqubart.

FOR THE PROMOTT ON APPEALS TR BUNAL
ﬂ\(m o St

MARY STEELE, Executive Secretary
Per sonnel Appeal s Board

cc:  Ann Spear, SEA Field Representative

Jean Houghton, Director
I nspection Division, Dept. of Labor

Vi rgini a Vogel
D rector of Personnel



