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A quorum of the New Hampshire Personnel Appeals Board (Wood and Casey) met in
public session on Wednesday, January 24,2007, under the authority of RSA 21-1:58 and
Chapters Per-A 100-200 of the NH Code of Administrative Rulesto hear the appeal of
Donald McCabe, an employee of the Department of Safety, Division of State Police.
Trooper McCabe, who was represénted at the hidaring by Attornéy James Donchess, was
appealing afive-day suspension without pay effective August 17,2005 for off-duty
conduct that allegedly violated the Division's Professional Standards of Conduct.!
Attorney MartaModigliani appeared on behdf of the Division of State Police. Neither
party objected to the members of the Board convened to hear the appeal.

Before hearing the parties on the merits of the appeal, the Chair reminded the partiesthat
the Board's records, including its decisions, are public records. In light of the underlying
facts, the Board wanted to make sure the Appellant understbod that the records were not
in any way protected. The Appellant through his counsel, indicated that he understood.

Therecord of the hearing in this matter consists of noticesissued by the Board, pleadings
submitted by the parties, the audiotaperecording of the hearing on the merits of the
appeal, a "' Joint Stipulationsand Agreements of the Parties,"" and documents offered into
evidence by the State and admitted into the record without objection asfollows:

The Board had scheduled a mandatory prehearingconferencefor Wednesday, November 2,2005. The
prehearing conferencewas postponed at the Appellant's request and rescheduled asthe parties' and the
Board's schedule permitted.
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Exhibit 1: Internal Investigation Report by Capf. Hémbrook

Exhibit 2: Supplemental Report to Investigation Report '
'Exhibit 4: Notice of Intent t6 Suspend without Pay from Colonel Booth
Exhibit 6: Professional Standards of Conduct Rules1.11.0

Exhibit 7: Trooper McCabe’s Supplemental Job Description

The Appellant objected to proposed Exhibit 3, identified as' Memorializationof January
'05 Counseling by Capt. Hambrook regarding Personal Conduct by Tr. McCabe." The
Board sustai ned the objection and excluded that exhibit from the record, asit involved
informal counselingthat was not directly related to the particularincident and events
giving riseto the Appellant's suspension. After a preliminary review of Exhibit 5,
identified as" L etter of Warning/Suspension,” the Board found that the incident described
in Exhibit'5 occurred aftét the date of the Suspenision without pay currently under appeal.
Accordingly, the Board decided to exclude that exhibit from the record as well.

At the hearing on the merits of the appeal, the following persons gave sworn testimony:

Michael Hambrook, State Police Captain
Frederick H. Booth, Colonel, NH State Police
Donald McCabe, Jr., Appellant

After catefully teviewing the'documentary eviderice and Witriesses’ testimony, the Board
found that there were no material factsin dispute.

1. The Appdllant has worked as a Trooper for the Division of State Police since
1997, and is currently assignedto Troop A.
2. Trooper McCabe was arrested by the Rochester Police Department on the evening
( of February 10,2005 while he was off-duty following an incident at the YMCA
Ice Arenainvolvingthe Appellant's estranged wife.

~
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. Officersfrom the Rochester Police Department had been dispatchedto the arena

for areported " Domestic Disturbance,” and after speaking with Trooper
McCabe's estranged wife and Ms. McCabe’s stepfather, police questioned
Trooper McCabe about contact he may have had with Ms. McCabe.

. Trooper McCabedenied having any contact with hiswife and also denied calling

hiswife by agraphic, sexually demeaning name, threatening her, or even
speaking with her. He told officersthat his estranged wife was simply trying to
createtroublefor him on the job.

. Trooper McCabewas arrested for criminal threatening, and was transported to the

Rochester Police Department where he was booked, and | ater released on bail.

. Ms. McCabe obtained temporary protectiveorders, 'and although Trooper

McCabeultimately was found not guilty on the charge of criminal threatening,
because of the nature of the charges, Trooper McCabe's weaponswere
confiscated.

. Wittiifi fotir day’s of Trooper McCabe's arrest, the Division of Staté Police

undertook its own internal investigation, separate from the criminal proceedings,
to determinewhether or not Trooper McCabe's conduct violated the Division's
Professional Standards of Conduct. Lieutenant (now Captain) Michael Hambrook
conducted theinvestigation.

. Lieutenant Hambrook's findings, transmittedin areport to Colonel Booth on

March 23,2005 [State's Exhibit 1] includethefollowing:

a. "Wha isclear isthat Trooper McCabe was asked on several occasionsif
he had an altercation with his wife and on several occasionshelied to the
police arid said he did not'éveii talk to her. Trooper McCabe admitted to
me during fy interview with him that helied to the polics ‘about what he
had said to his wife. Trooper McCabe said that he was embarrassed about
what he had said to hiswife and thought the conversationwas private. He
told methat he did not make a calculated lie but was caught off guard,
and, in an attempt to keep an embarrassing statement private, he just
denied it. Unfortunately, once hetold thelieit compounded itself and he
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was forced to retell thelieto severa officersat several different times
during the investigation." [Exhibit 1, page 14]

b. Lieutenant Hambrook concluded that “...both criminal chargesin thiscase
are based on flimsy evidence and have little hope of sustaining a
conviction." [Exhibit 1, page 14]

9. Lieutenant Hambrook determined that Trooper McCabe’s conduct violated
Section 1.11.0, subsection 1.11.2, Personal Behavior, in that his admitted-to
conduct during the February 10,2005 incident and his admissionthat helied to
police personnel during theinitial investigationof that incident constituted a
violation, compromising Trooper McCabe’s professionalismand bringing
discredit upon himself and the Division of State Police.

10. Instead of suspending the Appellant without pay under the provisionsof (former)
Per 1001.05 (3) pending the resolution of the criminal charges, Colonel Booth
choseto assign Trooper McCabeto work in acivilian capacity in the
department's dispatch center.

11. Although Trooper McCabe was not allowed to carry a weapon or engagein law
enforcement activitiesuntil the pending criminal chargeswere resolved, the
Divisionof State Police continued to pay Trooper McCabe asatrooper at his
regular rate of pay, provided him with an unmarked vehicleto commuteto and
from the dispatch center in Concord to work, and paid him for travel timefrom
hishometo headquarters.

12. The Appellant appearedin Rochester District Court on June 3,2005 for trial on
the charge of criminal threatening. Judge Cullen handed down his verdict on June
30,2005, finding the Appellant not guilty of the charge.

13. Trooper McCabefaxed acopy of the verdict to Liéutenant Hambrook on July 7,
2005. \‘” '

14. Colonel Booth and members of his staff met with the Appellant and his union
representativeon August 17,2005 in a predisciplinary meetingto review the
evidence supportingthe Colonel's decisionto suspend the Appellant without pay
for five daysfor conduct the Appellant displayed during the February 10,2005
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incident, and as aresult of the Appellant lying to Rochester police during their
preliminary investigation of that incident.

Position of the parties:

Colond Booth testified that employeesin law enforcement must be held to a higher
standard because of the authority they exercise. Hetestified that asthe result of an earlier
incident, Lieutenant Hambrook had counseled the Appellant about avoiding any possible
confrontationswith Ms. McCabe, and that the Appellant demonstrated extremely poor
judgment by ignoring that advice and initiating a confrontation with Ms. McCabe on the
night of February 10,2005. Colonel Booth testified that although the Appellant
characteri zed his behavior as private conduct, the Division's Standards require Division
membersto conduct themselvesin amanner that will reflect credit on themselvesand the
Divison of State Police, regardlessof the employee's duty status. Colonel Booth
testified that the Appellant's private conduct became a public matter when Rochester
Police becameinvolved, and that the Appellant violated the Division's standards by lying
to the Rochester Police. Colonel Boothtestified that he believed the entire 'matter would
have been handled very differently by thé Rochestet Police Department if, on the night of
theincident, the Appellant had simply told the truth.

Trooper McCabetestified that he and his estranged wife were in the midst of avery
difficult divorcewhen the incident occurred in February, 2005. He testified that on the
night in question, he had not seen his daughter, a minor, since Christmas, and that his
son, also aminor, was not speaking to him. Hetestified that he was extremely upset, and
when he saw his wife Waiﬁri;g outsdetheice arenain her van, he walked up to talk to her.
Trooper McCabetestified that hiswife' gave [him] alook that said, what right do you
think you Kave coniing up to my van." He admitted he was angry, and said to her, ""Has
anybody called youac___ today, becauseyou are.” Hetestified that he made a gesture
asif he wastalking on the phone and told her, ""Why don't you cail Billy and tell him,"
referring to Ms. McCabe’s attorney. Hethen entered theice arena. Trooper McCabe
testified that Ms. McCabe went into the arenaand told their son what Trooper McCabe
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had said before returning to her van. Trooper McCabetestified that when he later |eft the
arena, he saw Ms. McCabe’s stepfather's truck parked near her van along with a
Rochester Police Department cruiser. Trooper McCabetestified that he proceededto his
own vehicle, assuming that if the police werethereto talk to him, they would tell him.
Trooper McCabe said the officer then flagged him down with alight. When officers
questioned Trooper McCabe about an incident with Ms. McCabe, he deniedthat anything
had occurred. Trooper McCabe denied calling Ms. McCabe an obscene name, and
volunteered that he had not even spokenwith Ms. McCabe. Hetold the officersthat Ms.
McCabe wasjust trying to causetroublefor himin hisjob. Trooper McCabewas
detained, then arrested and taken to the Rochéster Police Department forbooking.

Trooper McCabetestified that when police questioned him, he was too embarrassedto
admit what he'd done. He characterizedhis behavior as'a quick |apse of judgment.”
Trooper McCabetestified that since the night of the incident, he had been truthful with
everyone about what actually occurred that evening, and he believed that suspending him
for fivedayswastoo severe adiscipline. Trooper McCabetold the Board, "'l basically
said atotal of 15 to 20 wordsto the Rochester Police. The suspensionworks out to an
$1100 to $1200fine."

Rulingsof Law

A. (Former) Per 1001.05 (a) of the Rules of the Division of Personnel authorizesan
appointing authority to suspend an employee without pay for aperiod of up to 20
daysfor (1) " Failureto meet any work standard."

B. State Police personnel are subject to both the Rules of the Division of Personnel

" and thé Division's own Professional Standards of Conduct.
C. Sub-section 1.11.2 of the State Police Professiona Standards of Conduct
‘ requiresthat, " Each Division Member shall, while on or off duty, conduct
themselvesin amanner that will reflect credit on themselves and the Division of
State Police. No employeeshall engagein conduct that tendsto bring the
Divisioninto disrepute or reflects discredit upon the employee as amember of the
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Divisionor which tendsto impair the operation or efficiency of the Divisionor
the employee.” ‘

D. Inaccordancewith Per-A 207.12 (b), in order to prevail on appeal of a
disciplinary suspension without warning, an Appellant must demonstrate that:
"(1) Thedisciplinary action was unlawful; (2) The appointingauthority violated
the rulesof the division of personnel by imposingthe disciplinary action under
appedl; (3) Thedisciplinary action was unwarranted by the alleged conduct or
failureto meet the work standard in light of the factsin evidence; or (4) The
disciplinary action was unjust in light of the facts in evidence."

E. RSA 21-1:58, | authorizestheBoard, " ...In al cases...[to] reinstatean employee
or otherwise change or modify any order of the appointing authority, or make
such other order asit may deem just.”

Decision and Order

The evidenceclearly reflects that Trooper McCabe’s behavior on the evening of February
10,2005 wasinappropriate, unprofessional, and contrary to the standards established by
the Division of State Police Professional Standardsof Conduct. While Trooper McCabe
might wish to characterize his behavior during the incident as* private™ conduct, the fact
remainsthat the incident occurredin a public placeand it resulted in an official
Investigation by another law enforcement agency, during which Trooper McCabelied to
theinvestigating officers.

Attorney Donchess argued that when Trooper McCabelied to police under these
circumstances, it was rather like a husband lying to his wife by telling her he went to
church instead of telling her he went to the bar. Trooper McCabe agreed. Not only does
the Board disagree, the Board i s disturbed that a veteran officer seems unable or
unwilling to differentiate between thetwo. No matter how flimsy the criminal charges
against Trooper McCabe might'havebeer; Trooper McCabe had an obligationto tell the
truth, and he chose not to. Inthe Board's opinion, the Appellant's conduct was more
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than amomentary lapse in judgment; it was aserious breach of department regulations
sufficient to warrant substantial discipline.

While the Board sympathizeswith anyone struggling through issueslike divorceor child
custody, it does not excuse the Appellant's conduct. Trooper McCabemade a conscious
decisionto initiateahostile, insulting, intimidating exchange with his estranged wife.
When given the opportunity to admit what he had done, he chose to lie instead. Behavior
like that doesreflect poorly on the Appellant as an individual, and as a member of the
Division of State Police. In light of thefactsin evidence, the Board found that Colonel
Booth wasjustified in suspending the Appellant without pay. The Board also found that
there wereinsufficient mitigating circumstancesto warrant areversal of the Colonel's
decision, or any modificationof thelevel of disciplineimposed.

Having carefully considered the evidence and argument offered by the parties, the Board
voted tb DENY the appeal of Donald McCabe, Jr., upholdingthe Division of State

Police’s decision to suspend him without pay for a period of five days.

THE PERSONNEL APPEALS BOARD

/s/

Patrick H. Wood, Chairman -
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cc.  KarenLevchuk, Director of Personnel, 25 Capitol St., Concord, NH 03301
Attorney MartaModigliani, Department of Safety, 33 Hazen Dr., Concord, NH
03305
Attorney James Donchess, Donchess & Notinger, PC., 402 Amherst St. Suite 204,
| ! Nashua, NH 03063
Sr. Assistant Attorney General Michael K. Brown, Department of Justice, 33
Capital St., Concord, NH 03301
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