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Response t o  Request f o r  Reconsideration 

The New Hampshire Personnel Appeals Board (McNicholas and .Johnson) met 
Wednesday, November 8, 1989, t o  consider an October 2, 1989 Motion f o r  
Reconsideration f i l e d  by SEA Field  Representative Stephen McCormack in the  
above-captioned appeal. I n  t h a t  motion, appel lant  requested t h a t  the  Board 
reconsider i ts decision of September 13, 1989, denying Mr. Tinker ' s  appeal of 
a one-week suspension without pay. The Board a l so  considered the  response 
f i l e d  by Department of Corrections S t a f f  Attorney Michael K. Brown dated 
October 11, 1989. 

After c a r e fu l  consideration of Appellant 's Motion fo r  Reconsideration and t he  
S t a t e ' s  object ion,  the  Board voted unanimously t o  affirm i ts  o r i g i n a l  

i decision,  grant ing the  S t a t e ' s  request t h a t  the  Motion f o r  Reconsideration be 
\dl denied. 

THE PERSONNEL APPEALS BOARD 

> fi7/;*.pg(/ I. ,&' 
Pat r ick  J&cNichola~, -E$~. , Chairman 

DATED: - November 15, 1989 

cc:  Stephen J. McCormack, SEA Field  Representa.tive 
Michael K.  Brown, S ta f f  Attorney, Department of Corrections 
Virginia A. Vogel, Director of Personnel 
David S. Peck, Assistant Attorney General 
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The Personnel  Appeals Board (McNicholas, Johnson and S c o t t )  met Wednesday, 
August 23, 1989 a t  9:15 a.m. t o  cons ide r  t h e  appea l  of Richard Tinker,  an  
employee of t h e  New Hampshire Department of Correc t ions ,  Secure P s y c h i a t r i c  
U n i t .  Mr. Tinker ,  through h i s  r e p r e s e n t a t i v e  t h e  S t a t e  Employees1 
Associat ion,  by le t ter  da ted  March 3, 1989, had f i l e d  a t imely appeal  of a 
one-week suspension without  pay. Stephen J. McCormack, SEA F i e l d  
Representa t ive  appeared on behalf of t h e  appe l l an t .  Michael K.  Brown, S t a f f  
Attorney, represen ted  t h e  Department of  Correc t ions .  

A t  t h e  o u t s e t  of t h e  hear ing,  Attorney Brown submi t ted  a f i l e  con ta in ing  
e x h i b i t s  which t h e  S t a t e  asked t o  have e n t e r e d  i n t o  evidence. These documents 

/- were en te r ed  without ob j ec t i on  from t h e  appe l l an t .  Mr. McCormack asked t h a t  
b it be noted f o r  t h e  record  t h a t  t h e  a p p e l l a n t  would on ly  admit t h a t  t h e  

photograph of "William T." submitted among t h e  e x h i b i t s  i s  William T., b u t  
made no o t h e r  admissions concerning t h a t  photograph. Appellant had submi t ted  
e x h i b i t s  p r i o r  t o  t h e  hear ing ,  which were en te r ed  i n t o  evidence without  
ob j ec t i on  by t h e  S t a t e .  

The S t a t e  and Appel lant  en te red  f o r  t h e  record  a S t i p u l a t i o n  by t h e  
p a r t i e s  da ted  August 17, 1989: 

1. For t h e  purpose of t h e  hear ing  ... t h e  a l l e g e d  vict im w i l l  be r e f e r r e d  
t o  a s  William T. and a l l  s t a t emen t s  regard ing  him and s igned by him 
w i l l  be blackened t o  r e f l e c t  on ly  William T. 

2. That William T. i s  prone t o  v io l ence  and a t  times i n  unp red i c t ab l e  i n  
h i s  behavior.  

3. P r i o r  t o  and a f t e r  t h e  i n c i d e n t  i n  ques t i on  William T. d id  
demonstrate h i s  propensi ty  f o r  v i o l e n t  behavior .  

4. The only i s s u e s  before  t h e  Board [ a r e ]  whether o r  no t  t h e  use of  
f o r c e  exe rc i s ed  by t h e  a p p e l l a n t ,  Richard Tinker ,  was reasonable  
given t h e  circumstances and whether o r  n o t  t h e  personnel  a c t i o n  t aken  
by t h e  Department of Correc t ions  a g a i n s t  Mr. Tinker was appropriate . I1  
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The inc iden t  f o r  which O f f i ce r  Tinker was suspended involved h i s  h i t t i n g  a  
pat ient ,  Wil l iam T., w i t h  a  closed f i s t .  E a r l i e r  t h a t  same day, January 31, 
1989, Off icer Tinker had reported an inc iden t  which occurred when he had gone 
t o  Wil l iam T.'s room t o  awaken him. He t o l d  the pa t i en t  i t  was time t o  get  
up. The pa t ien t  attacked O f f i ce r  Tinker, pu t t i ng  h i s  hands around T inker 's  
neck and choking him. O f f i c e r  Tinker reacted by pushing the pa t i en t  back i n t o  
h i s  room and backing away from him. 

Later  t h a t  same day, O f f i ce r  Tinker, Corporal Tom Sheridan and Jane 
Sarabia, H.N., entered Wi l l iam T.'s room i n  the Secure Psych ia t r ic  Un i t  t o  
take the pa t i en t ' s  blood pressure. When the three employees entered the room, 
Wil l iam T. was l y i n g  on h i s  back a t  the f a r  end o f  the room, w i t h  h i s  l e f t  
arm by h i s  side and h i s  other behind h i s  head. R.N. Sarabia placed the blood 
pressure c u f f  and stethoscope on Wi l l iam T.'s l e f t  arm and began t o  take h i s  
blood pressure. Wil l iam T. swung a t  R.N. Sarabia w i th  the hand which had been 
behind h i s  head, h i t t i n g  her on the s ide o f  the face and head, knocking her  
glasses o f f .  

During the inc ident ,  O f f i ce r  Tinker had been s ta t ioned a t  the pa t i en t ' s  
feet. He t e s t i f i e d  t ha t  a f t e r  seeing R.N. Sarabia s t ruck by the pat ient ,  and 
concluding t ha t  he would be unable, w i t h  the assistance o f  Corporal Sheridan, 

' \ t o  r e s t r a i n  the pa t ien t  by holding him o r  by l y i n g  across him, O f f i ce r  Tinker 
,- l struck the pa t ien t  once w i t h  h i s  l e f t  f i s t .  Neither R.N. Sarabia nor Corporal 

Sheridan saw Of f i ce r  Tinker s t r i k e  Wi l l iam T. The pa t i en t  was reported t o  
have calmed down immediately thereaf ter ,  and R.N. Sarabia completed tak ing the 
pa t ien t ' s  blood pressure. 

During the hearing, R. N. Mary Loughee of fered expert testimony concerning 
S .O. L. V, E. t r a i n i n g  (Strategies o f  L im i t i ng  V io lent  Episodes), a  required 
course of t r a i n i n g  f o r  mental hea l th  workers a t  New Hampshire Hospi ta l  and the 
Secure Psychiatr ic  Uni t .  Ms. Loughee stated t ha t  O f f i ce r  Tinker had taken the 
t r a i n i ng  i n  1984. During t h a t  twenty hour course, employees are ins t ruc ted  i n  
use OF the l e a s t  r e s t r i c t i v e  phys ica l  con t ro l  a l te rna t i ves  when deal ing w i t h  
phys ica l ly  v i o l en t  c l i en t s .  According t o  Ms. Loughee, the only t ime t ha t  an 
i nd i v i dua l  should r eso r t  t o  s t r i k i n g  a  pa t ien t  w i t h  a  closed f i s t  would be i n  
the event t ha t  the episode became l i f e  threatening. When asked by Appel lant 's  
representat ive f o r  her opin ion o f  the seriousness o f  the episode i nvo l v i ng  
Will iam T., and whether t h a t  s i t u a t i o n  might have been l i f e  threatening, the 
Board sustained Attorney Brown's ob ject ion t o  the question, r u l i n g  t ha t  
without ac tua l l y  witnessing the inc ident ,  or being p a r t  o f  the inc ident ,  no 
clear- cut conclusion could be drawn. 

I n  describing the S.O.L.V.E. techniques, R.N. Loughee sa id  t h a t  the f i r s t  
step i s  monitoring, or  observing the pa t ien t  f o r  verbal  o r  phys ica l  clues t h a t  
the pa t ien t  may become v i o l en t  o r  aggressive. While the end r e s u l t  might be 
l eas t  r e s t r i c t i v e  res t ra i n t ,  the f i r s t  course o f  ac t ion  should be red i r ec t i on  
t o  remove the i nd i v i dua l  from tha t  set t ing.  She also ind icated t h a t  employees 
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taking the course are taught t h a t  if they should use phys ica l  r e s t r a i n t  o r  
force, they w i l l  be required t o  prove t h a t  the degree o f  fo rce  used was the 
minimum force required t o  regain con t ro l  o f  the s i tua t ion .  I n  the case o f  
s t r i k i n g  a pa t ien t  w i th  a closed f i s t ,  an employee would be required t o  
substantiate tha t  the s i t u a t i o n  was l i f e  threatening and t ha t  no lesser  degree 
o f  force could have decreased the r i s k  o r  con t ro l led  the s i tua t ion .  

Of f icer  Tinker, as an employee o f  the  Department o f  Corrections, had been 
required t o  take 40 hours o f  t r a i n i n g  annually t o  maintain c e r t i f i c a t i o n  f o r  
h i s  pos i t i on  a t  the Secure Psych ia t r ic  Un i t .  A f ter  h i s  f i r s t  t r a i n i n g  i n  
S.O.L.V.E. through New Hampshire Hospital,  he had not  been required t o  repeat 
the t r a i n i n g  u n t i l  a f t e r  h i s  suspension. The t r a i n i ng  which he was requ i red 
t o  attend was of fered through Pol ice Standards and Training, and included a 
module i n  Defensive Tactics, which he took i n  1984, 1986 and again i n  1988. 

Jerry Smith-Pearson, Commandant a t  the New Hampshire Po l i ce  Academy, 
offered expert testimony concerning h i s  experience i n  teaching the course i n  
defensive tac t i cs .  He t e s t i f i e d  t ha t  Defensive Tactics, l i k e  S.O.L.V.E., 
concentrates on teaching the use o f  l e a s t  o r  minimum force as defined by a 5 
step continuum o f  force. This State approved t r a i n i n g  f o r  p o l i c e  and 
cor rec t iona l  o f f i c e r s  does no t  inc lude S.O.L.V.E. 

T- \ I n  defensive tac t i cs ,  students are taught t o  use the minimum amount o f  
k.1 con t ro l  t o  e f fec tuate  an a r res t  o r  prevent an escape. A t  the lowest l e v e l ,  

%he of f icer  would attempt t o  con t ro l  the s i t u a t i o n  by o f f i c e r  presence o r  
voice command, moving then through the continuum o f  force t o  such " so f t  
techniquesv as j o i n t  manipulation and pressure points. Students are taught, 
however, t ha t  they are authorized t o  use the degree o f  force they deem 
necessary t o  ef fectuate an a r res t  o r  prevent an escape. M r .  Smith-Pearson 
sa id  t h a t  the decision may need t o  be made i n  a s p l i t  second, and an o f f i c e r  
might move immediately from voice con t ro l  t o  deadly force i f  he perceives t h a t  
such force i s  warranted. 

When asked by Appellant 's representat ive i f  s t r i k i n g  Wi l l iam T. under the 
circumstances described would have been an acceptable a l te rna t i ve ,  Attorney 
Brown again objected. The Chair sustained h i s  object ion, again not ing t h a t  
wi thout  witnessing o r  p a r t i c i p a t i n g  i n  the a l tercat ion,  M r .  Smith-Pearson 
could not  necessari ly g ive an accurate assessment. M r .  Smith-Pearson d i d  say, 
however, had he seen one o f  h i s  co-workers "down", o r  s t ruck i n  the manner 
t ha t  Wil l iam T. was said t o  s t r i k e  R.N. Sarabia, he bel ieved he would have 
reacted i n  the same fashion as O f f i ce r  Tinker. 

I n  descr ib ing the f u l l  range o f  the fo rce  continuum, M r .  Smith-Pearson 
l i s t e d  the f i v e  steps as O f f i c e r  Presence, Voice Command, Empty Hand, 
Intermediate Weapons ( i .  e., kubaton, hand-cuf f s )  , and Deadly Force. He sa id  
i t  was not  inappropriate f o r  an o f f i c e r  t o  respond t o  aggression w i t h  the same 
l e v e l  o f  force used by the aggressor. 
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O f f i c e r  T inker  was asked i f  the.am0un.t of f o r c e  u t i l i z e d  was e x c e s s i v e ,  
had been admin i s te red  i n  r e t a l i a t i o n  f o r  an  i n c i d e n t  which had occur red  
earlier t h a t  day,  o r  was i n t e n d e d  t o  pun ish  t h e  p a t i e n t  f o r  s t r i k i n g  t h e  
nurse .  He s t a t e d  t h a t  t h e  f o r c e  used was, i n  h i s  e s t i m a t i o n ,  a p p r o p r i a t e  i n  
l i g h t  of t h e  i n c i d e n t .  He s a i d  t h a t  t h e  a c t i o n  cou ld  o n l y  have been 
cons idered  pun ish ing  o r  r e t a l i a t o r y  i f  he  had h i t  t h e  p a t i e n t  a g a i n  a f t e r  he 
had calmed down. When asked i f ,  i n  r e t r o s p e c t ,  he  b e l i e v e d  t h a t  some lesser 
d e g r e e  of f o r c e  might have s u f f i c e d ,  Officer Tinker  r e p l i e d  t h a t  t h e  t h r e e  
C o r r e c t i o n s  p e r s o n n e l  might have backed o u t  o f  t h e  room, b u t  t h a t  would have 
been t h e  o n l y  o t h e r  a l t e r n a t i v e .  He d i d  n o t e ,  however, t h a t  because  o f  t h e  
s i z e  and c o n f i g u r a t i o n  of t h e  room, t h e r e  was very l i t t l e  room i n  which t o  
move o r  t o  t r y  t o  c o n t r o l  t h e  s i t u a t i o n  wi thou t  s t r i k i n g  t h e  p a t i e n t .  

Before r u l i n g  on t h e  l e v e l  o f  d i s c i p l i n e  imposed by t h e  Department o f  
C o r r e c t i o n s ,  t h e  Board c o n s i d e r e d  t h e  i s s u e  of " mul t ip le t1  d i s c i p l i n e s  f o r  one  
a c t i o n .  E a r l y  i n  t h e  h e a r i n g ,  Mr. McCormack had contended t h a t  Officer T i n k e r  
was p e n a l i z e d  w i t h  both  a l e t t e r  of  warning and a d i s c i p l i n a r y  suspens ion .  
The Board does  n o t  agree .  P e r  308.01 Suspension s t a t e s ,  a t  ( a )  : "An 
a p p o i n t i n g  a u t h o r i t y  may, a t  h i s  d i s c r e t i o n  suspend a n  employee wi thou t  pay 
f o r  d i s c i p l i n a r y  r e a s o n s  o r  f o r  o t h e r  cause .  . . . (Emphasis added) The 
l e t te r  of  warning i s s u e d  t o  Officer Tinker  was s e r v e d  a s  n o t i c e  o f  

(- \ d i s c i p l i n a r y  suspension.  
'\ / 

Obviously,  t h e  d i s c i p l i n a r y  a c t i o n  t a k e n  by t h e  Department o f  C o r r e c t i o n s  
was i n  response  t o  a s i n g l e  i n c i d e n t  o f  a l l e g e d ,  e x c e s s i v e  f o r c e .  I n  t h e  
e v e n t  of f u r t h e r  d i s c i p l i n a r y  a c t i o n ,  t h e  Department o f  C o r r e c t i o n s  c o u l d  n o t  
r easonab ly  c i t e  t h a t  letter of  warning and suspens ion  as two s e p a r a t e  
d i s c i p l i n a r y  a c t i o n s  l e a d i n g  t o  d i s c h a r g e  when t h e  warning o f  d i s c i p l i n a r y  
suspens ion  r e l a t e s  t o  a s i n g l e ,  i s o l a t e d  i n c i d e n t .  There fore ,  t h e  Board r u l e d  
t h a t  t h e  letter of  warning d a t e d  February 23, 1989, n o t i f y i n g  C o r r e c t i o n s  
Officer Richard T inker  o f  h i s  one-week suspens ion  w i t h o u t  pay, was a s i n g l e  
d i s c i p l i n a r y  a c t i o n  t aken  w i t h i n  t h e  scope  o f  t h e  Rules  o f  t h e  D i v i s i o n  o f  
Personne l .  

The g r e a t e s t  d i f f i c u l t y  t h e  Board had i n  r e a c h i n g  i t s  d e c i s i o n  concerned 
t h e  t r a i n i n g  requ i rements  imposed by t h e  Department o f  C o r r e c t i o n s  upon its 
employees. Although t h e  Department of C o r r e c t i o n s  h a s  adopted t h e  s t a n d a r d s  
o f  t h e  S.O.L.V.E. t r a i n i n g  f o r  its employees through i t s  P o l i c y  and Procedures  
D i r e c t i v e s ,  and w i l l  d i s c i p l i n e  its employees under t h o s e  s t a n d a r d s ,  t h e  Board 
must q u e s t i o n  why Defensive  T a c t i c s  and n o t  S.O.L.V.E. i s  a r e q u i r e d  c o u r s e  i n  
t h e  annua l  r e c e r t i f i c a t i o n  p rocess .  

The Board would s t r o n g l y  recommend t h a t  t h e  Department of C o r r e c t i o n s  
c a r e f u l l y  review i t s  t r a i n i n g  requ i rements .  If t h e  Department b e l i e v e s  t h a t  
S.O.L.V.E. t e c h n i q u e s  a r e  s u f f i c i e n t  f o r  d e a l i n g  wi th  t h e  p a t i e n t  p o p u l a t i o n  
i n  t h e  Secure  P s y c h i a t r i c  U n i t ,  t h e n  i t  would appear  t o  t h e  Board t h a t  t h e  
Department shou ld  mandate review and r e f r e s h e r  c o u r s e s ,  r a t h e r  t h a n  s imply 
n o t i f y i n g  i ts  employees t h a t  such  c o u r s e s  a r e  a v a i l a b l e .  
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The Board's concerns about the training, however, d i d  not outweigh the  
seriousness of the incident, or the potential for repetit ion of similar 
incidents should it have decided to  grant the appeal. The Board does not 
believe that off icers  w i t h i n  the confines of an ins t i tu t ion ,  w i t h  other s t a f f  
available t o  give them assistance, should have the degree of la t i tude  
described by Mr. Smith-Pearson i n  determining an acceptable leve l  of force for 
the purposes of controlling the patient population. 

Upon review of the evidence and testimony, the Board voted t o  uphold the 
suspension without pay, thereby denying Mr. Tinker's appeal. I n  so doing, the 
Board found that  the degree of force ut i l ized by Mr. Tinker was understandable 
in  l i g h t  of the circumstances, bu t  excessive i n  terms of the l eas t  force 
required to regain control of the situation. The Board believes that Mr. 
Tinker's reaction was inst inct ive rather than punitive or retal ia tory.  That 
alone, however, i s  insufficient t o  justify over-turning the decision of the 
Department of Corrections t o  suspend Mr. Tinker without pay f o r  one week. 

THE PERSONNEL APPEALS BOARD 

Peter C. Scott, Alternate 

cc: Stephen J. McCormack, SEA Field Representative 
Michael K. Brown, Staff Attorney, Department of Corrections 
Virginia A. Vogel, Director of Personnel 

DATED : September 13, 1989 


