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PERSONNEL APPEALS BOARD
State House Annex
Concord, New Hampshire 03301
Telephone (603) 271-3261

APPEAL CF WILLIAM AHERN
Motion for Reconsideration

At its meeting of February 22, 1989, the Personnel Appeals Board,
Commissioners Cushman and McNicholas sitting, reviewed the Motion for
Reconsideration filed on December 28, 1988 by William Ahern relative to his
appeal of termination from employment at the New Hampshire Vocational
Technical College i n Manchester.

Upon consideration of that Motion, the Board voted to deny the requested
reconsideration. I n so doing, the Board made the following rulings.

The appellant failed to substantiate his argument that he was refused access
to his personnel file. During the period of February 5 1988, the date of
termination, and the date of hearing on August 23, 1988, the appellant had
ample opportunity to review his records or to request formal discovery of same.

The appellant argued that he was not provided the opportunity to refute the
Affidavit of Cecile Vachon. At the August 23, 1988 hearing, the Board granted
the appellant twenty days i n which to respond to the Affidavit of Cecile
Vachon. On September 2, 1988, SEA General Counsel filed on Mr. Ahern's behalf
such response. The Board's decision made reference to same in its decision of
December 14, 1988.

Based upon the foregoing, the Board voted to affirm its December 14, 1988
decision upholding the termination of William Ahern.

PERSONNEL APPEALS BOARD

% i % Z 27 ¢ 20 fé
Patrick J. icholas, Chairman
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State of Nefo Hampshire

PERSONNEL APPEALS BOARD
State House Annex
Concord, New Hampshire 03301
Tel ephone( 603) 271-3261

APPEAL CF WLLI AM AHERN

Decenber 14, 1988

(n Tuesday, August 23, 1988, the Personnel Appeal s Board consisting of
Commissioners Brickett and Cushman, heard the termnation appeal of WIIliam
Ahern, an employee Of the Department of Postsecondary Vocational Techni cal
Educat i on (Manchester Vocati onal Techni cal Col | ege (hereinafter "College").

M. Ahern, who was represented at the hearing by SEA General Counsel

M chael Reynolds, had received notification of termination in aletter

from ol | ege President R chard Mandeville dated February 5, 1988. That

| etter, issued for unsatisfactory work, also referred to letters of warning
i ssued by the Gollege to the appellant on April 14, 1987 and November 2,
1987 for unsatisfactory work and | ack of cooperation.

By letter dated February 19, 1988, SEA General Counsel Reynol ds filed
an appeal before the Personnel Appeal s Board on behal f of M. Ahern,
all eging the di scharge to be unreasonabl e on the fol | ow ng grounds:

1 hi s work performance was neeting any reasonabl e st andard;

2; he was cooperati ve;

3) he made changes "to the extent reasonably possi bl e; as suggest ed
by the appoi nting authority";

4) M. ahern was not fully apprised of what incidents of inefficienty
or uncooper ati veness precipitated his di scharge; and

5) any "incidents where M. Ahern's perforniance would ideal ly have
been better" were insufficient grounds for termnationin |ight
of his years of servicewth the Sate.

In the appeal filed on his behalf by the State Eniployees' Association,

t he appel | ant al so requested that the Board consi der a second appeal,

the Persconnel Director's decision to dismiss M. Ahern's appeal of a
Novenber 2, 1987 letter of warning for failure to tinely file said appeal .
In his hearing request, the appel | ant argued that, "Ms. Brown [ Corm ssi oner
of the Departnerit of Postsecondary Vocational Technical Education] effec-
tively waived the tineliness issue in M. Ahern's appeal to her; and

that the Board should al | ow him t o appeal the |etter of warning to the
Drector's level even if the appeal to Ms. Vogel was untinely since

he was unrepresented at that |evel and no prejudice to the appointing
authority would occur if that appeal were allowed."
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Wth regard to the November 2, 1987 | etter of warning as appeal ed at

the Drector's level, the Board found no justificationto order that

the Director of Personnel waive the tinely filing requirenments of the
Rules of the Dvision of Personnel. Wether or not the appel |l ant had
fornmal representation at that tine has no bearing upon the requirements

of Per 308.04(c)(4)a., that, "The employee by hinsel f and/or his chosen
representative or agency head may ask within 5 working days for additional
review of the problemby the director of personnel." (Enphasis added.)
Hecting to file an appeal wth or wthout formal representationis a

choi ce which only the appel | ant could nake. M. Ahern's decision to
pursue an appeal of a letter of warning wthout fornal representation
does not bar the Director fromdismssing his appeal for failure to tinely
file, nor does it prohibit the Board fromuphol ding the Drector's decision
that an appeal at that |evel was untinely pursuant to those rul es.

By order of notice dated March 28, 1988, the Personnel Appeal s Board
notified representatives of the parties that a hearing had been schedul ed
inthe termnation appeal of WIIiam ahern on Tuesday, April 26, 1988

at 1:00 pm in the State Huse Amnex. In a notion filed by Atorney
Qaire Gegory of the Attorney General's Gfice on April 15, 1988, the
ol I ege requested the hearing be postponed until some date after My 10,
1988, because key w tnesses for the Col | ege woul d be unavail abl e until
that tine. In that notion Attorney Gegory indicated consent to the
motion by the appellant's representative Attorney Reynol ds.

By order of notice dated July 27, 1988, the Personnel Appeal s Board notified
representatives of the parties that a hearing in M. ahern's ternination
appeal had been reschedul ed for Tuesday, August 23, 1988.

At the hearing wthout objection fromthe appellant, the Col | ege entered
into the record ten narked exhibits. The appel | ant requested and was
granted twenty additional days fromthe date of the hearing to file a
response to "Exhibit X - Affidavit of Cecile Vachon." Such response

was filed by Attorney Reynol ds on Septenber 2, 1988. (n August 23, 1988,
Attorney Dunn, on behal f of the College filed with the Board copi es

of attachments to the "Affidavit of Cecile Vachon". Based upon the testimony
and evi dence presented by the appel |l ant and the Col | ege, both at the
time of the hearing and within the twenty days provided by the Board

for response, the Board made findings of fact and rulings of |aw which
shal | be addresssed in the same order as appeared in the appellant's
"Response” of Septenber 2, 1988.

A Response to M. Vachon's Affidavit, Exhibits, Bc.

The appel | ant argued that any deficiencies in his work performance were

the direct result of an excessive and unreasonabl e workl oad, shared responsi -
bility over which the appel | ant had no control, inproper procedures in

the business of fice aid "change of receiving policy [which] was nade

over [appel | ant's] strenuous objections and has caused nany of problems
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that are brought up in this Affidavit." The appellant did not provide
docuneritation or corroborative testinony to support his contention that
the workload exceeded that which could be handled by an employee in the
position of Stock Control Supervisor. While he made reference in his
testinony to using and relying upon assistance fromtypi sts or work-study
students, he provided insufficient evidence to persuade the Board that
such assi stance had actually been detrinental to his work perfornance.
The only witten evi dence before the Board concerning the appellant's
work assi gnnents was his neno of June 18, 1987 to his supervisor, Ruth
Mchaud (State's Exhibit 1) concerning his job duties. In that memo,

M. Ahern stated "The anmount of purchase orders and requi sitions being
processed impacts heavily on the amount of time required to perform these
duties [listed by the appellant in that nemo as 'receiving inspecting
and delivery of materials purchased on State Purchase O ders and I n-House
Requisitions']." The appellant provided insufficient evidence to support
his argument that deficiencies in his work performance were justifiable
and therefore an inappropriate basis for disciplinary action.

B Response to Novenber 2, 1987 Letter of Vdrning

The letter of warning issued by President Mandeville to William Ahern

on Novenber 2, 1987, cited unsatisfactory work and lack of cooperation
as the basis for the resultant disciplinary action. Specifically, that
letter referred to timeliness of Receiving Reports, incorrect Receiving
Reports, insufficient stock supply, incomplete orders, di sorgani zation

of files and inproper inventory controls. The appellant agai n argued
that changes in procedures, personnel assignments and reorgani zati on

of the business office at the College, in addition t0 reassignment of
sone of his duties to other personnel at the College were the cause of
any perceived deficiencies in his performance or attitude. The appellant
also stated "After sixteen years as a Stock Control Supervisor waiting
for a Stock Clerk to assist me, | end up wth the Stock Clerk directing
ne and authorized by the College Admnistration as proper State procedure.”

The Board might have found the appellant's rebuttal nore compelling had

he provi ded supporting documentation or corroborative testimony which

would reflect favorably upon his work perforrnance aid attitude. The

wei ght of evidence and testinony, however, supported the College's allegations
of unsatisfactory work and lack of cooperation.

C Response to April 15, 1987 Letter of VMrning

The appellant argued that his response "i s certainly appropriate to the
extent that the Board mght consider the substance of that April 15,
1987 Letter of Vérning since that Letter of Vérning was included in the
appoi nting aut hority's subm ssions.
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The Board ruled that this warning! dated April 15, 1987, did not require
review or discussionon its nerits. The appellant did not pursue a tinely
appeal before the Personnel Appeal s Board of that |etter of warning and
the appel | ant, therefore; has no opportunity nowto dispute the contents
or the substance of that warning. Nothing in the Rul es of the D vision

of Personnel or the Rules of the Personnel Appeal s Board woul d prohi bit
the appointing authority fromsubmtting a valid letter of warning as

an exhibit in this appeal .

D Response {0 February 5, 1987 Letter of Warning/Termination

Neither the material s submitted on Septenber 2, 1988 nor the appellant's
testinony at the hearing of August 23, 1988, supported rescinding the
February 5, 1988 letter of warning or the appellant's termination.

The appel | ant failed to provide supporting docunmentation or corroborative
testinony to cause the Board to question the credibility of the Qollege's
allegations inits letter of February 5, 1988 whi ch cited defi ci enci es

in the appellant's performance and notified himof his termnation.

The appellant further failed to provide sufficient evidence or testinmony
to support nodification of the discipline imposed.

Based upon the foregoi ng: the Board voted unani mously to deny the appeal
of WIIiamahern, uphol ding the College's decision to discharge the appel | ant
effecti ve February 5, 1988.

FOR THE PERSONNEL APPEALS BOARD
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MARY ANN STEELE

Executive Secretary

cc. Mchael C Reynol ds; Esquire
SEA General Gounsel

Robert E Dunn, Jr. , Bsq.
Gfice of the Attorney General

Mirginia A Vogel
D rector of Personnel



