PERSONNEL APPEALS BOARD

25 Capitol Street
Concord, New Hampshire 03301
Telephone(603) 271-3261

APPEAL OF MIGUEL ANDRADA
Docket #00-T-2

Department of Yoztlz Development Services (Youth Development Center).

Response to Appdlarz’s Motion for Reconsideration/Rehearing

May 1, 2000

D By letter dated March 29,2000, SEA General Counsel Michael Reynolds submitted Appellant's
request for reconsideration/rehearing of the Board's March 22,2000 decision in the above-
referenced appeal. The State's Objectionto tliat motion, dated March 31,2000, was received by
the Board on April 4,2000.

In accordance with RSA 541:3 Motion for Rehearing. -

Within 30 days after any order or decisioii has been made by the [board], any
party to the action or proceeding before tlie [board], or any person directly
affected thereby, may apply for arehearing in respect to any matter determined in
tlie action or proceeding, or covered or included in the order, specifying in the
motion all grounds for rehearing, and the [board] may graiit such rehearing if in
its opinion good reason for tlierehearing is stated in tlie motion.

Tlie Appellant argued that:
1. The Board's decisioii failed to address evidence admitted into the record involving Mr.

Tobey's alleged hostility to the Appellant, pal-titularly with respect to tlie so-called "bad"

]
3 evaluation.
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2. Someat YDC allegedly perceived the Appellant's "cultural ways of expressing himself'
as evidencethat hewas "violent and/or dangerous.”

3. The agency factored into the temination decision evidencethat was not provided to Mr.
Andradaat or beforethe meeting at which he was notified of his termination.

4. Wearing shortsto work wasnot an offensewarranting immediate dismissal.

Mr. Decker and Mr. Provencher both testified that Mr. Tobey's supervisory style wasvery direct
and task oriented, and both testified that Mr. Tobey's evaluationsof his subordinateswerefair
and accurate, even though they werenot very tactful. Mr. Declter testified that the tone of the
evaluation at issue was not unusual, and neither Mr. Declter nor Mr. Provencher disagreed with
the contents of the so-called "bad" evaluation." Therefore, although therewas considerable
testimony about that evaluation, the Board did not find it to be credible evidence of hostility
toward the Appellant and therefore found that it wasirrelevant to Appellant's termination for
willful insubordinationand threateningto injure another person in the workplace.

TheBoard continuesto reject Appellant's claim that Mr. Andrada's conduct was a"cultural way
of expressing" himself that was misunderstood by certain YDC staff. The argumentitself is
inconsistent with the evidence, as demonstrated by the testimony of Robert Decker and as noted
intheBoard'sdecision. Mr. Declter considered himself to be afriend of the Appellant and was
familiar with his temperament and mannerisms. Nonetheless, he testified that he would have
found the Appellant'sbehavior threatening in a confrontation like the one that occurred between
the Appellant and Mr. Tobey on June 28, 1999.

The Appellant reiterated his argument that the agency failed to provide"whatever evidence" it
factored into the decisionto dismissthe Appellant, noting evidencecited on page 2 of the letter
of termination. Commissioner Favreau testified that the information found on page 2 of the letter
of termination was collected after his meeting with Mr. Andrada, when he advised the Appellant

of histermination from employment. Whilethat evidence supports the Commissioner's decision

' The "bad" evaluation to which the Appellant referred was never offered into evidence.
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to dismissthe Appellant, the evidence reflects that the Commissioner neither had nor considered
that information during his meeting with the Appellant. Accordingly, the Board found no
evidence that the termination violated Per 1001.08 of the Rules of the Division of Personnel.

The Appellant'sassertion that Mr. Andradawas dismissed becauselie wore shortsto work is
simply unsupported by the evidence. Mr. Tobey and Mr. Andradaboth testified that Mr. Tobey
told the Appellant to go home to change into appropriate work clothing. Commissioner Favreau
testified that if the Appellant had simply done what he was ordered to do, there would have been

no disciplinary action.
For the reasons set forth above, the Board voted to- DENY the Appellant's request for
reconsideration/rehearing, and to AFFIRM its March 27,2000 decision in the Appeal of Miguel

Andrada.

THE PERSONNEL APPEALS BOARD

/

Patrick H. Wood, €hairman

Robert J. Johnson, Commissioner

Commissioner Barry's Response

Although | remain of the opinion that the offensein question did not warrant Mr. Andrada's
immediate termination from employment, | agree with the majority that the Appellant did not set
forth sufficient reason in his Motion for Reconsideration/Rehearing to warrant areversal of the

Board's original decision.
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In general,"a Motion for Rehearing must establish that the Board's decisionis unlawful or
unreasonable, or it must set forth additional evidencetliat was unavailableat the time of the
original hearing. In thisinstance, the appellant has offered no new evidence or argument, and
has set forth no good reason for the Board to determinethat its original decisionwas factually or
legally erroneous. Therefore, while affirming my dissent from themajority's opinion that
termination was warranted in this case, | concur with tlie Board that the Appellant has not

established good reasonfor either reconsideration or rehearing in his Motion.

%4"“%

Jame"f'J Barry, Copafnissioner

cc.  ThomasF. Manning, Director of Personnel, 25 Capitol St., Concord, NH 03301
Michael C. Reynolds, SEA General Counsal, PO Box 3303, Concord, NH 03302-3303

~ r a n D& unto, Human Resources Coordinator, Department of Y outh Devel opment
Services, 1056 N. River Rd., Manchester, NH 08104
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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261

APPEAL OF MIGUEL ANDRADA
Docket #00-T-2

Department of Youtlz Development Services (Yoztlz Development Center)

March 22, 2000

The New Hampshire Personnel AppealsBoard (Wood, Johnson and Barry) met on Wednesday,
January 19,2000 and Wednesday, February 23,2000 to hear the appeal of Miguel Andrada, a
former employee of the Department of Y outh Development Services. Mr. Andrada, who was
represented at the hearing by SEA General Counsel Michael Reynolds, was appealing his
termination from employment effectiveJune 28, 1999, for allegedly being the aggressor in a
fight or attempt to injure someone in tlie workplace, and for willful insubordination. Frances

DeCunto appeared on behalf of the agency.

Therecord of the hearingin this matter consists of pleadings submitted by the parties prior to the
hearing, notices and ordersissued by tlie Board, tlie audio tape recording of the hearing on the
merits, and documents admitted into evidence asfollows:

State's Exhibits

A. June 28, 1999 Incident Reporting Form signed by Milton Tobey, Jr., Operations Officer |
B. Handwritten note signed by Jane H. Merrill, RN II, dated 6-29-99

C. Handwritten note dated June 4, 1999, addressed to tlie attention of Bob Boisvert

D. June 27, 1999 Incident Reporting Form signed by Melanie Nicltersen

TDD Access: Relay NH 1-800-735-2964



(

E. June 28, 1999 Incident ReportingForm signed by DianeMarier
F. Handwrittenstatement signed by DebraEnman, Human Resources Assistant ITI dated June
28,1999
G. Handwrittenstatement signed by DebraEnman, Human Resources Assistant III dated July 8,
1999
H. July 2, 1999 letter of terminationissued to Miguel Andrada
'l.  Handwrittencalendar notes signed by Bob Declter dated June 21, 1999
J.  Handwrittennote dated June 18, 1999
K. Department of Y outh Development Services Policy "Eniployee Appearance and Conduct”
dated 6/14/98

Appdllant's Exhibits
1. March 25, 1999 letter signed by Robert Declter, Miguel Andrada and Phil Provencher

2. Performance Summary for Miguel Andrada dated 7/31/98

At the hearing, thefollowing persons gave sworn testimony:
Milton Tobey, Jr., Operations Officer
DianeMarion
Debra Enman, Human Resources Assistant 111
Melanie Nickerson, Treatment Coordinator
Brad Asbury
Peter Favreau, Commissioner
Robert C. Declter, Jr., Assistant Director of Residential Services
Phil Provencher, Operations Officer
Miguel Andrada, Appellant

At the appellant'srequest, the witnesses were sequestered, with. instructions from the Chair that
they were not to discusstheir testimony with any other witnessuntil adecisionin the case had
been rendered.
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Theincident giving riseto Mr. Andrada's termination occurred on June 28, 1999 at the Youth
Development Center where Mr. Andradawas working as a Building Service Worker. The State
asserted that Operations Officer Milton Tobey approached Mr. Andradain the hallway near the
school department and confronted him about wearing shorts to worlt, aviolation of theDYDS
Employee Appearance and Conduct Policy TDO-1-C-03. The State claimed that although the
appellant acknowledged his understanding that he was not permitted to wear shorts at work, lie
became enraged when Mr. Tobey told him to go home and changeinto long pants. The State
argued that the appellant yelled & Mr. Tobey, accused him of alwayspicking on the appellant,
and threatened to punch Mr. Tobey. The State asserted that Mr. Andrada’s use of vulgar,
offensivelanguage coupled with tlie nature and intensity of his threatsto punch in Mr. Tobey’s
face made Mr. Tobey fearful that he was about to be assaulted pliysicaly.

The appellant admitted that he yelled and used inappropriate languagewith Mr. Tobey, but he
denied having threatened Mr. Tobey in any way. He asserted that Mr. Tobey was already upset
and angry when he approached tlie appellant in the hallway. The appellant argued that Mr.
Tobey started yelling, refusing to answer the appellant's questions about other maintenance staff
who he had seen wearing shorts. The appellant argued that Mi-. Tobey disliked him, picked on
him, and simply used this incident as an excuseto terminate his employment. The appellant
claimed that he did not use inappropriatelanguage until after Mr. Tobey told him he "was done"
or dismissed.

On the evidence and argument offered by tlie parties, the Board made the following findings of

fact and rulings of law:

Findings of Fact
1. Mr. Andrada washired by tlie Department of Youth Development Servicesin 1997 asa

part-timeY outh Counselor assigned to King Cottage. He was subsequently employed by
the agency in afull-timetemporary position asacourier. Mr. Andrada was selected for
the position of Building Service Worlter in February, 1998.
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Mr. Andrada believed that Milton Tobey disliked him, describingMr. Tobey's style of
supervision as, "He'sthinking lie'ssuperman with me al tlietime, al the time." He
believed that Mr. Tobey piclted on him, singled him out to do work he should not have
liad to do, and resented the fact that on at |east two occasions, Mr. Andrada had
challenged his authority by adting the Director of Residential Servicesto over-rule his
instructions.

The Department of Y outh Devel opment Services maintains a policy on appropriate attire
for various classificationsof employees. That policy proliibits maintenance personnel
from wearing shortswhile they are performing their maintenance and janitorial duties.
On June 18, 1999, Mr. Provenclier spolte to Mr. Andradaabout not wearing shorts or
sandals at worlt. He gave Mr. Andradaa copy of tlierelevant policy and told him that if
heliad any questionsabout the policy, he should take them up with Mr. Nadeau, Director
of Residential Services.

On June 21, 1999, Robert Declter, Assistant Director of Residential Services also spoke
to Mr. Andradaabout the dress policy. Mr. Andrada informed him tliat Mr. Provencher
had already discussed the issue with him and had given Mr. Andrada a copy of the policy.
On June 28, 1999, Mr. Andrada came to work weasing long pants, but changed into
shorts after he saw two other employees, including one fi-om the maintenance department,
wearing diorts.

Debra Enman, amember of tlie department's safety committee, noticed that Mr. Andrada
was wearing shortsat work and reported it to Mr. Tobey in tlie operations office.

Mr. Tobey said that he hadn't noticed what Mr. Andradawas wearing, but that liewould
talk to the appellant when lie saw him.

Diane Marion, aYouth Counselor wlio was working in tlie operations office at the time,
saw Mr. Andrada intlie hallway outside tlie office and waved to him to say hello. Ms.
Marion said, "There's Miguel," and Mr. Tobey told Ms. Enman, "I'll be right back."

Mr. Andradasaw Ms. Enman in the office aswell talking to Mr. Tobey, and he assumed

that Mr. Tobey would come loolting for him to confront him about wearing shorts.
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17.

18.

19.

20.

21.

22.

23.

Mr. Tobey went into the hallway whereMr. Andradawas alone working and asked him if
he knew that he wasn't supposed to be wearing shorts. Mr. Andradaanswered that he
knew about the policy, but wanted to know why other people werewearing them.

Mr. Tobey replied that he was not going to discuss the other employeesat that time. He
gave the appellant adirect order to punch out, to go and change into long pants, and to
come back to work.

Instead of leaving ashe was directed, the appellant accused Mr. Tobey of piclting on him
and heinsisted that Mr. Tobey explain why other employees were allowed to wear shorts.
Mr. Tobey refused to engage in any discussion with the appellant.

Mr. Andradainitiated a heated exchange, entering what Mr. Tobey described as his
"safety space,” yelling and calling Mr. Tobey avulgar, offensivename, telling Mr. Tobey
he'd liketo punch hisfacein.
Although Mr. Tobey and the appellant had had verbal confrontationsin the past, thiswas
thefirst time that Mr. Tobey believed that the appellant actually intended to strike him.
Melanie Nickerson, astaff Treatment Coordinator, entered the hallway from the staff
conferenceroom with a parent and ajuvenile, and saw the two men arguing.

Ms. Niclterson saw the appellant flailing his arms in front of Mr. Tobey, speaking very
loudly. Shewas unableto hear specifically what the appellant was saying.

Ms. Nickerson heard Mr. Tobey say, "No, you've been rude, you've been vulgar, we're
not going to talk about it." She believed that Mr. Tobey was trying to put an end to the
conversation while Mr. Andradawas trying to continue it.

Mr. Andradafollowed Mr. Tobey into the operations office demanding that Mr. Tobey
discuss the matter with him.

Mr. Tobey said therewould be no further discussion in light of Mr. Andrada's threats and
what he'd said to Mr. Tobey.

Mr. Andrada began asking Debra Enman if shewas aware of his "shorts problem" and
demanded that Ms. Enman tell him which einployeeswere permitted to wear shorts. Ms.
Enman told the appellant that his situation had been discussed by the safety committee
and that peoplein his position were not allowed to wear shorts or sandals to work.

Mr. Tobey told the appellant to turn in hiskeys and leave the grounds.
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30.
31.

32.

Ms. Marion did not hear the further conversation between Mr. Tobey and Mr. Andrada, |
athough she did hear Mr. Tobey say to Mr. Andrada, "Y ou're not going to threaten me." l
Mr. Tobey reiterated his demand that the appellant turn in hiskeys and leave the grounds. ‘
Mr. Andrada said hewould leave, but continued talking to Ms. Enman in anincreasiiigly
loud tone. ¢ |
Mr. Tobey told the appellant to turn in hiskeys and leave, otherwise liewould call the |
Manchester Police Department and have the appellant arrested for trespassing.

The appellant | eft.

Mr. Tobey went into Commissioner Favreau's office and apprised him of what had just
occurred. Shortly thereafter, Mr. Tobey returned to the office and told Ms. Enman that
the appellant "was gone."

Ms. Enman took that statement to mean that Mr. Andradawas to be dismissed.

In asubsequent meeting with Commissioner Favreau, Ms. DeCunto and an SEA Steward,
Mr. Andradaexplained his version of theincident and denied having threatened to liit Mr.
Tobey.

Commissioner Favreau found Mr. Tobey's description of the incident to be more credible
than the appellant's explanation, and he dismissed Mr. Andrada from his position on the
grounds that the appellant had been willfully insubordinate aiid had threatened Mr. Tobey

with bodily harm.

Rulings of Law

A. "Einployeesshall dressin clean, properly fitted and appropriateclothing wliichis suitable to

their primary job function: a. Residential and Maintenance: Pants or jeans (dungarees) with

pockets are appropriatefor residential and maintenance staff while performing their primary

duties. Sweatpants and shorts are appropriatefor recreational activity, but should not be |

worn unless directly involved in arecreational activity." [Department of Y outh Development ‘

Services Policy and Procedure Manual, Employee Appearanceand Conduct (Section ITI-D-2-

a.)]
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B. "Einployeesshall never use degrading or disrespectful remarks towards the youth in their
care, other employeesor the public." [Department of Youth Development Services Policy
and ProcedureManual, Employee Appearance and Conduct (SectionIII-E-2)]

C. "Dismissal shall be consideredthe most severe form of discipline. An appointing authority
shall be authorized to talte the most severe form of disciplineby immediately dismissing an
employeewithout warning for offenses such as, but not necessarily limited to ... (4) Being
the aggressor in afight or an attempt to injure another person in the workplace [and] (9)
Willful insubordination..." [Per 1001.08 ()]

D. "... If the personnel appeals board finds that the action complained of was talten by the
appointing authority for any reason related to politics, religion, age, sex, race, color, ethnic
background, marital status, or disabling condition, or on account of the person's sexual
orientation, or wastaltenin violation of astatute or of rules adopted by the director, the
employeeshall bereinstated to the employee'sfonner position or a position of lilte seniority,
status, and pay. ... In all cases, the personnel appealsboard may reinstate an employee or
otherwise change or modify any order of the appointing authority, or make such other order
asit may deemjust." [RSA 21-1:58, ]

Discussion

Thewitnesses testimony and their written statements provide very clear, consistent pictures of
both Mr. Andradaand Mr. Tobey. Mr. Tobey isviewed by other supervisors and co-worltersas
very straight-forward, direct, and fair in his assessment of worlt that employees are expected to
perform. Although there seemsto be agreement among the witnessesthat Mr. Tobey could be
more diplomaticin his approachto supervision, there was no evidence that Mr. Tobey treated the
appellant differently than any of his co-worlters. Other than Mr. Andrada, none of the witnesses

offered evidencethat Mr. Tobey had any animosity toward the appellant.

By comparison, Mr. Andradais viewed by his supervisorsand co-workersas excitable and
sometimes unpredictable. Mr. Provencher testified that the appellant'sbehavior a work was

"anywhere from happy-go-lucly to upset about the smallest issues." Mr. Provencher described
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Docket #00-T-2
Page7d 12




| /

the relationship between Mr. Aidrada and Mr. Tobey asbeing like "hot and cold water." Mr.
Provencher indicated tliat while Mr. Andradagenerally did whatever liewastold to do, the
appellant would usually challenge or question similar orderstliat lie received from Mr. Tobey.
Although Mr. Provenclier and Mr. Decker both considered themselves to be tlie appellant's
friends, both men testified that tlie appellant could be confrontative and intimidating when he
disagreed with someone. Infact, when questioned by the Board about any physical threat to Mr.
Tobey, Mr. Decker indicated that lie himself would have "been fearful, cautious for [himself]" in
aface-to-faceconfrontationwith Mr. Andradahad there been a dispute over something Mr.

Decker directed him to do.

Mr. Andrada testified that afew days prior to his termination from employment, he was warned
not to wear shorts to work. However, lie said, no one warned him tliat lie could be dismissed if
hewore shortsto work. Mr. Andradatestifiedtliat lie was actually wearing Bermudas, not
diorts, on the date of tlieincident. He described shorts as "somethingyou wear to arace." When
questioned further, however, Mr. Andrada admitted that Bermudas were atype of shorts and that
lieluiew they were not permissibleattire for someonein his position because of safety reasons.
Mr. Aidrada aso admitted that he luiew Mr. Tobey would beupset if liewereto find the
appellant wearing shortsat work. When questioned about tliereason for the policy, he said he
thought perhaps the policy had changed, or, "The policy was maybe only for me. | don't know."
When Ms. DeCunto asked him if it wouldn't havebeen a better ideato ask someone i n the office
to clarify whether or not tlie policy was in effect before deciding to changeinto sliortshe

answered, "Maybe. No bigdeal. Maybe you get lucky."

Mr. Reynolds argued that tliere was no threat made to Mr. Tobey. Ratlier, he suggested, the State
had mischaracterizedtlieincident and tlie appellant's behavior. Mr. Reynolds argued that tliere
was obvious hostility onthe part of Mr. Tobey toward Mr. Andrada, and tliat although the
appellant was not alegingany racial bias, Mr. Tobey was one of severa employees a Y DC who
were "afraid of this Hispanic man who talks loudly and waves his arms when hetalks." He
argued tliat there was "a mind-set that this man is dangerous," wliicli contributed to the agency's

allegationthat Mr. Andrada's behavior actually constituted a threat.
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Mr. Reynolds argued that when Mr. Tobey confronted the appellant about wearing shorts and
told the appellant to go home to change, he gave no explicit warning that Mr. Andrada's failureto
do so, without any opportunity to ask questions, would result in his termination from
employment. He argued that wliile the appellant did question Mr. Tobey about the policy, lie
did not refuse adirect order to leave. Therefore, lie argued, the State could not support its charge

of willful insubordination and the termination must be deemed invalid on its face.

Finaly, Mr. Reynolds argued that Commissioner Favreau factored evidenceinto the termination
decision tliat was not disclosed to the appellant, tliat the appellant received no | etter of
termination at tliat meeting in order to know the extent of tlie charges against him, and that tlie
appellant had no opportunity to refute such evidence. He cited written statements made by Ms.
Marion, Ms. Nickerson and Ms. Enman, aswell as anote from Nurse Jane Merrill in which she
related an earlier incident with the appellant, as evidence factored into tlie termination that was
not provided to the appellant  tlie time of termination. Therefore, lie argued, the termination
violated Per 1001.08 (c) and tlie appellant was entitled to reinstatement with back-pay and
benefits under the provisions of RSA 21-1:58, I.

The State argued that Commissioner Favreau’s decision to terminate Mr. Andrada's employment
was made at the meeting with Mr. Aidrada after hearing liis version of theincident with Mr.
Tobey. The State argued tliat Commissioner Favreau did not rely on evidence other than Mr.
Tobey’s and Mr. Andrada's descriptionsof the incident in making his decision to terminate the
appellant's employment. The State argued that Mr. Aidrada could have avoided termination by
simply doing as he was ordered, |eaving the work Site and changing into appropriate clothing.
Instead, lierefused to follow adirect order, initiated a confrontation and threatened his
supervisor. Therefore, tlie State argued, the appellant violated Per 1001.08 by being willfully

insubordinate and threatening another employeein the workplace.

Appeal of Miguel Andrada
Docket #00-T-2
Page 9 of 12




N

Decision and Order

Mr. Andradaknew that the Department's policy prohibited him from wearing shorts at work.
Although he disagreed with the policy, he knew that the dress requirementsinvolved safety
issues. He admitted that he had a copy of the policy. He admitted that although he had arrived at
worlcwearing long pants, he changed into shorts on the chance that "he might get luclty,” even
though both Mr. Provencher and Mr. Declter had warned him afew days earlier not to do so. He
admitted that both Mr. Provencher and Mr. Declter had spoken to him about the policy, and that
he knew Mr. Tobey would be upset if he wereto find the appellant wearing shorts. He admitted
that when Mr. Tobey approached him in the hallway, he knew precisely what Mr. Tobey wanted
to seehim about. Mr. Tobey ordered him to punch out, go home, change his clothes and return
to work. Instead of doingwhat hewas directed to do, Mr. Andradabegan to yell and demand an
explanation why others were permitted to wear shorts and he was not. When Mr. Tobey refused
to engagein afurther discussion, the appellant began yelling and physically threatened his

supervisor.

The appellant engaged in awillful violation of the agency's policy, selecting a course of action
that he knew would create conflict with his supervisor. When his supervisor approached him and
instructed him to leave work and change into appropriate clothing, the appellant disobeyed a
direct order to leave. He further exacerbatedthe situation by calling his supervisor an obscene
name while threatening to punch him. Although the appellant attempted to characterize the
incident .asproof of aggressive, inappropriate behavior on Mr. Tobey’s part, the evidence reflects
that Mr. Tobey was simply carrying out hisnormal duties. Thereis no evidence that he
anticipated or initiated aconfrontation. Rather, the evidencereflects that the appellant
knowingly and willingly created asituation that he knew would result in conflict with his
supervisor. Hewas fully aware of the fact that the agency's policy directed Mr. Tobey to send
the appellant hometo changeinto appropriateclothing. When Mr. Tobey did precisely that, the
appellant became enraged, disobeyed a direct order, and threatened to hit his supervisor.
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For the reasons set forth above, the Board found that the appellant violated Per 1001.08 for
willful insubordination and for threatening his supervisor. Therefore, the Board voted to DENY

Mr. Andrada's appeadl, affirming the department's decision to terminate the appellant's

employment as aBuilding Service Worker.

THE PERSONNEL APPEALSBOARD

APatrick H. Wood/Chairman’

Robert J. J o]g%%’ommissioner

James J. Barry, Cormnissioner

cc:  ThomasF. Manning, Director of Personnel, 25 Capitol St., Concord, NH 03301
Michael C. Reynolds, SEA General Counsel, PO Box 3303, Concord, NH 03302-3303
Frances DeCunto, Human Resources Coordinator, Department of Youth Development

Services, 1056 N. RivesRd., Manchester, NH 03104
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The appellant is guilty of insubordination but it doesnot riseto the level to justify termination,

although some lesser disciplineis definitely warranted.

The appellant's demeanor was affected when he was admonished by his supervisor in apublic
hall instead of aprivateoffice. This confrontation led to the utilization of abusive language.
Some form of disciplinary action iswarranted. For the abovereasons, | respectfully dissent from

the majority opinion.

(o™ sz/;i?w

ax/nes J. Barry(ommissioner
/
e
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