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The New Hampshire Personnel Appeals Board (Bennett, Johnson and Rule) met 
Wednesday, October 10, 1990, to  hear the termination appeal of Lois 
Bartlett-Cahill, a former employee of the Division for  Children and Youth 

r r -  Services. Ms. Bartlett-Cahill was represented a t  the hearing by her daughter, 
Attorney Carol Lynn Cahill. Attorney Charles Weatherill represented the 
Division for Children and Youth Services (hereinafter "DCYSn). 

Ms. Bartlett-Cahill was notified of her discharge from employment a s  a Child 
Protective Service Worker I11 i n  the Salem Distr ict  Office of DCYS by l e t t e r  
dated March 29, 1990, signed by DCYS Director Effie Malley. The l e t t e r  of 
discharge l i s ted  10 separate allegations of misconduct, violation of policy, 
and unacceptable work performance which, individually and collectively,  DCYS 
ci ted as grounds for  her immediate discharge. The l e t t e r  also alleged tha t  
Ms. Bartlett-Cahill, on February 15, 1990, admitted to  having telephoned a 
fos ter  parent and having disclosed another social  worker's confidential 
investigation material to  him. Ms. Bartlett-Cahill timely f i l e d  an appeal of 
her discharge, responding by l e t t e r  dated A p r i l  9, 1990, t o  the allegations 
presented i n  the l e t t e r  of discharge. 

Ms. Bartlett-Cahill argued tha t  she was a good social worker, and tha t  any of 
her alleged offenses were ei ther  assented t o  or practiced by others. She 
contended that the allegations contained i n  her l e t t e r  of discharge were 
fa lse ,  and merely the product of a personality conflict  between herself and 
her supervisor, Pr i sc i l la  Casimiro. She further argued,that she and her 
supervisor had two entirely different views of social work i n  general, and 
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t h a t  she had more education and experience i n  the f i e l d  than her supervisor. 
She asked the Board t o  f i n d  t h a t  her discharge was improper, and could only 
have been accomplished through progressive d i sc i p l i ne .  

I n  considerat ion o f  a l l  the evidence and testimony presented, the Board 
unanimously voted t o  deny Ms. B a r t l e t t - C a h i l l l s  appeal f i n d i n g  she had f a i l e d  
t o  meet her burden o f  proof by demonstrating t h a t  her discharge was e i t h e r  
un lawfu l  o r  unreasonable. Further,  the Board found s u f f i c i e n t  ev iden t ia ry  
support f o r  a number o f  the a l l ega t ions  presented i n  the l e t t e r  o f  discharge, 
p a r t i c u l a r l y  as such a l legat ions r e l a t ed  t o  the  p o l i c i e s  and s ta tu to r y  
requirements f o r  p ro tec t ion  o f  con f i den t i a l  in format ion per ta in ing  t o  j uven i l e  
r ec i p i en t s  o f  DCYS services. I n  the aggregate, the Board found Ms. 
Ba r t l e t t -Cah i l l l s  terminat ion t o  be warranted. The Board noted, however, t h a t  
many o f  the s p e c i f i c  reasons f o r  discharge seemed t o  be make-weight, i . e .  the 
1987 placement o f  two f os te r  ch i l d ren  i n  Appel lant 's  own home. I n  i t s  
de l ibera t ions,  the  Board d i d  no t  g ive  t h i s  a l l ega t i on  ser ious weight inasmuch 
as no one i n  DCYS had prev ious ly  taken exception t o  such placement. 

Although the Board has r u l ed  i n  favor  o f  the  agency's decis ion t o  discharge 
the appel lant,  the Board must a lso  po in t  out  t h a t  from DCYS1s i n i t i a l  

' assessment o f  the grounds f o r  Ms. B a r t l e t t - C a h i l l l s  discharge, through the 
' discharge process, and eventual appeal by the appel lant,  the agency's handl ing 

o f  t h i s  matter presented subs tan t ia l  and almost inexcusable techn ica l  
def ic iencies.  Had t h i s  appeal invo lved an employee whose du t ies  and 
r e s p o n s i b i l i t i e s  were less  c r i t i c a l  than those o f  the appel lant,  o r  an 
employee w i t h  subs tan t ia l l y  l e s s  education and experience than the appel lant ,  
the Board might have been i n c l i n e d  t o  modify r a t he r  than uphold the agency's 
discharge decision. 

While the Board has chosen no t  t o  discuss i n d i v i d u a l l y  each o f  the t echn i ca l  
problems invo lved i n  t h i s  case, the Board does caut ion the agency t o  be more 
mindfu l  o f  i t s  own po l i c i es  and procedures. I f ,  f o r  instance, Ms. 
Ba r t l e t t -Cah i l l l s  temporary placement o f  two f o s t e r  ch i ld ren  i n  her home was 
considered a ser ious enough offense t o  warrant reference i n  her l e t t e r  o f  
discharge, the agency should have been able t o  produce evidence o f  i t s  p o l i c y  
regarding such placements. The agency should a lso have been able t o  produce 
some evidence o f  why no d i s c i p l i n a r y  ac t ion  was taken when t h a t  placement was 
discovered i f  i t  const i tu ted a v i o l a t i o n  o f  some sor t .  

O f  p a r t i c u l a r  concern t o  the Board i s  the agency's loose ly  w r i t t e n  p o l i c y  on 
the issue o f  protected records, and i t s  subsequent re l iance upon the  breach o f  
c o n f i d e n t i a l i t y  offense i n  e f f e c t i n g  t h i s  employee's discharge. The Board 
s t rong ly  recommends tha t  the agency make a thorough, thought fu l  review o f  i t s  
p o l i c i e s  and procedures, and amend such p o l i c i e s  t o  r e f l e c t  which offenses the 
agency considers serious enough t o  warrant an employee's immediate discharge 
wi thout  warning. On the issue o f  c o n f i d e n t i a l i t y ,  f o r  example, the Board 

i , f u l l y  understands t ha t  some pieces in format ion are  more sens i t i ve  than others, 
' 

and the agency might therefore be hes i tant  t o  adopt a blanket p o l i c y  
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concerning unauthorized release o f  con f i den t i a l  informat ion.  The agency would 
be well-served, however, t o  amend i t s  p o l i c i e s  t o  r e f l e c t  t h a t  the 
unauthorized release o f  in format ion protected by s ta tu te  w i l l  be deemed a 
serious enough offense t o  warrant immediate discharge wi thout  warning. 
Careful  amendment o f  the re levant  p o l i c i e s  and procedures should b r i ng  them 
more c lose ly  i n  l i n e  w i th  the Rules o f  the D i v i s i on  o f  Personnel and make them 
more use fu l  i n  the management o f  the agency. 

The Board would a lso recommend tha t  the agency review the nature and extent  o f  
i t s  supervisory t ra in ing ,  w i t h  the understanding t ha t  supervisors need a 
working knowledge o f  the Rules o f  the D i v i s i on  o f  Personnel, and should be 
expected t o  act  qu ick ly  and dec is ive ly  w i t h i n  the framework o f  those Rules. 
The Board i s  f u l l y  mindfu l  o f  how d i s t a s t e f u l  conf ronta t ion and d i s c i p l i n e  can 
be. Nonetheless, persons i n  supervisory pos i t i ons  are responsible f o r  making 
d i f f i c u l t  and o f ten  d i s t a s t e f u l  decisions t o  assure t ha t  the agency's mission 
i s  f u l f i l l e d .  Had more supervisory in te rven t ion  occurred e a r l i e r  i n  Ms. 
Bar t le t t -Cah i l l l s  career w i t h  the D iv i s ion  f o r  Chi ldren and Youth Services, 
and had such supervisory in te rven t ion  been more ca re fu l l y  and f u l l y  
documented, the "make-weightn a l legat ions o f fered by the D i v i s i o n  i n  i t s  case 
might instead have been considered substantive, and support ive o f  i t s  7 discharge decision. 

\ 1 

During i t s  del iberat ions,  the Board gave ca re fu l  considerat ion t o  Ms. 
Bar t le t t -Cah i l l l s  l e v e l  o f  t r a i n i n g  and experience, as w e l l  as her placement 
i n  the system of c l a s s i f i e d  employees when determining the seriousness o f  the 
al leged offenses and the appropriate l e v e l  o f  d i s c i p l i n e  f o r  such offenses. 
Ms. Ba r t l e t t - Cah i l l  argued t ha t  her methods were somewhat unorthodox, and 
admitted t ha t  her paperwork and record-keeping were less  than exemplary. She 
a lso admitted t h a t  she was not  above c u t t i n g  through the "red tapen i f  i t  
meant she could be a more e f f e c t i v e  advocate f o r  the ch i ld ren  i n  her 
caseload. She t e s t i f i e d  t h a t  ' ' A l l  systems bother me. I always t r y  t o  do 
what's i n  the best i n t e r e s t  o f  the ch i ld .  95% o f  the time we agree. 5% o f  
the time when we don't ,  I have a problem.ll 

I n  pos i t ions such as Chi ld  Protect ive  Service Worker 111, dedicat ion and 
c l i n i c a l  expert ise are only por t ions o f  the standard against which performance 
must be evaluated. The continuous exercise o f  d iscre t ion,  professional ism, 
and good judgment carry equal weight i n  any reasonable standard o f  
performance. The appellant attempts t o  minimize the extent  o f  her offenses by 
representing a l l  her act ions as being ' ' in the best i n t e r e s t "  o f  the ch i ld ren  
i n  her caseload, and by s ta t i ng  she would never i n t e n t i o n a l l y  do anything t o  
hu r t  a ch i ld .  The appellant also argues t ha t  her discharge p r i o r  t o  r ece ip t  
o f  mul t ip le ,  w r i t t en  warnings was improper. The Board does not  agree. 

Ms. Ba r t l e t t - Cah i l l  should have understood t h a t  conduct dev ia t ing from 

I/> 

departmental po l i c y  and acceptable performance standards, p a r t i c u l a r l y  when 
-, such dev ia t ion included disregard f o r  p o l i c i e s  i nvo l v i ng  the p rov is ion  o f  

services t o  chi ldren,  o r  the unauthorized release o f  s t a t u t o r i l y  protected 
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in fo rmat ion  about those c h i l d r e n  cou ld  on ly  r e s u l t  i n  d i s c i p l i n a r y  ac t ion ,  up 
t o  and inc lud ing  her immediate discharge. Having considered t h e  degree o f  
superv is ion  o f fe red  t o  Ms. B a r t l e t t - C a h i l l ,  t h e  l e v e l  o f  her  education, 
t r a i n i n g  and experience i n  the  f i e l d  o f  s o c i a l  work, and the  performance 
standard establ ished f o r  employees i n  p o s i t i o n s  such as hers, t h e  Board d i d  
n o t  f i n d  the  absence o f  m u l t i p l e ,  w r i t t e n  warnings a p i v o t a l  f a c t o r  i n  
dec id ing  t o  deny Ms. B a r t l e t t - C a h i l l l s  appeal. 

The Board, i n  so r u l i n g ,  admonishes the  agency t o  f o l l o w  i t s  own ru les ,  t h e  
Rules of the D i v i s i o n  of Personnel, and the  Rules o f  t he  Personnel Appeals 
Board. Ms. B a r t l e t t - C a h i l l  was discharged f o r  a v a r i e t y  o f  general ized 
reasons. The agency appears t o  have then added every conceivable reason i n  an 
e f f o r t  t o  f u r t h e r  support the  discharge decis ion.  As p rev ious l y  noted, DCYS 
was aware o f  the  improper placement o f  youths i n  Ms. B a r t l e t t - C a h i l l l s  home i n  
1987, bu t  e lected n o t  t o  d i s c i p l i n e  t h e  appe l lan t  a t  t h a t  t ime. The Board, 
there fore ,  would consider  t h i s  p a r t i c u l a r  ground t o  be waived by DCYS. Had 
t h i s  i n f r a c t i o n  on ly  come t o  l i g h t  dur ing  the  i n v e s t i g a t i o n  i n t o  cu r ren t  
charges, DCYS might have been al lowed t o  r e l y  upon t h a t  i n f r a c t i o n  i n  support 
of i t s  discharge. Having chosen t o  take no a c t i o n  upon d iscovery o f  t h i s  
ac t i on ,  however, DCYS may not  now r a i s e  the  i ssue  as grounds f o r  discharge, 
and may on ly  present the  in format ion  as evidence o f  Ms. B a r t l e t t - C a h i l l l s  
h i s t o r y  o f  d isregard f o r  agency p o l i c y  and procedure. 

The same appl ies t o  the  agency's charge o f  ' ' s tea l ing  from the  State1'. The 
agency provided no evidence t h a t  t he  appe l lan t  misrepresented f a c t s  f o r  t h e  
s p e c i f i c  purpose o f  g e t t i n g  approval  o f  unnecessary mileage reimbursements 
approved f o r  personal gain. I t  does appear t h a t  Ms. Bart lett-Cahi l l  took  
advantage o f  l a x  a u d i t  procedures i n v o l v i n g  approval  o f  t r a v e l  requests. A t  
worst i t  would appear t h a t  the  appe l lan t  may have c a p i t a l i z e d  upon 
management's f a i l u r e  t o  c a r e f u l l y  s c r u t i n i z e  t r a v e l  requests, a l l o w i n g  her  t o  
be away from the o f f i c e  more o f t e n  than was perhaps necessary. 

Per 308.03 o f  the Rules o f  the  D i v i s i o n  o f  Personnel provides f o r  d i s c i p l i n e  
rang ing from o r a l  warnings t o  immediate, mandatory discharge. The appe l l an t  
has suggested t h a t  i f  DCYS be l ieved her  work t o  have been unsa t i s fac to ry ,  i t  
should have chosen a l e s s  extreme d i s c i p l i n e  than immediate te rminat ion .  Ms. 
C a h i l l  suggested t h a t  t h e  agency should have produced a se r ies  o f  w r i t t e n  
warnings, o r  i n  a more extreme case, might have chosen t o  suspend o r  demote 
t h e  appel lant .  The agency, on t h e  o ther  hand, argued t h a t  Ms. B a r t l e t t - C a h i l l  
committed offenses o f  such a ser ious  nature  as t o  warrant her  discharge under 
e i t h e r  the op t iona l  o r  mandatory discharge p rov i s ions  o f  the  Personnel Rules. 

The Board f i n d s  Ms. B a r t l e t t - C a h i l l l s  discharge t o  be warranted under t h e  
Op t iona l  Discharge p rov i s ions  o f  Per 308.03 (2). Progressive d i s c i p l i n e ,  
which the  appel lant  be l ieves  t o  have been the  more appropr iate course, 

(I, 
presumes t h a t  the  of fense i n  quest ion i s  n o t  o f  so ser ious  a nature as t o  

-- warrant the  employee's immediate discharge, o r  discharge a f t e r  one warning f o r  
t h e  same offense. Progressive d i s c i p l i n e  a l s o  presupposes t h a t  t h e  warning 
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I i t s e l f  w i l l  ou t l i ne  a course o f  co r rec t i ve  ac t i on  which, i f  followed, w i l l  
I both p ro tec t  the employee from fur ther  d i s c i p l i n a r y  act ion, and make the 

employee a more productive and e f f e c t i v e  member o f  the s t a f f .  

While the issue o f  proper, t imely  completion o f  paperwork might have been 
resolved through a course o f  progressive d i sc i p l i ne ,  the Board found l i t t l e  
i nd i ca t i on  i n  Ms. Ba r t l e t t -Cah i l l l s  testimony t h a t  one o r  more warnings would 
have a l t e red  her course o f  "bucking the systemn, o r  be l iev ing t h a t  she could 
supplant her judgment and s t y l e  f o r  the p o l i c i e s  and procedures o f  the agency 
o r  the d i rec t ions  o f  her supervisor i n  issues o f  c h i l d  advocacy. Bearing t h a t  
i n  mind, the Board found Ms. Ba r t l e t t -Cah i l l l s  unauthorized release o f  
con f i den t i a l  information, her reluctance bordering on ou t r igh t  r e f u s a l  t o  
pa r t i c i pa te  i n  t ra in ing ,  her f a i l u r e  t o  work w i t h i n  the const ra in ts  o f  the 
D iv i s ion 's  p o l i c i e s  and procedures, and her l ack  o f  communication and 
cooperation w i t h  DCYS counsel and s t a f f  warranted her discharge wi thout  
warning. 

The Board responded as fo l lows t o  the Requests f o r  Findings o f  Fact and 
Rulings o f  Law submitted by the par t ies :  

, Appellant - Findings o f  Fact 
\ 1 

1, 2, 3, 8, 18 and 19 are granted t o  the extent  discussed i n  the decis ion 
above. 

4 and 15 are ne i ther  granted nor denied, as they requ i re  c l i n i c a l  assessments 
unavai lable as p a r t  o f  the Board's record. 

5, 6, 7, 9, 11, 12, 14, 16, 17 and 20 are unsupported by the record, as 
ne i ther  evidence nor corroborat ive testimony was of fered.  

10 and 13 are denied. 

Appellant - Rulings o f  Law (unnumbered) 

Paragraphs 1, 3, and 4 are denied. 

Paragraph 2, a f t e r  s t r i k i n g  the words " v a l i d  and necessaryu, i s  granted. 

Paragraph 5 i s  ne i ther  granted nor denied. Appellant acted i n  a manner she 
bel ieved t o  be i n  the best i n t e r e s t  o f  the ch i l d .  

Sentence 1 o f  paragraph 6 i s  granted, the remainder i s  denied. 
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i DCYS - Findings  of Fac t  

1, 2 ,  3,  4, 6,  7 ,  8, 9 ,  11, 12 ,  14 ,  1 5 ,  1 6 ,  17  and 1% are granted .  

5 is n e i t h e r  granted nor denied.  

10  is granted to the  e x t e n t  d i scussed  above, and to t h e  e x t e n t  t h a t  she  
expressed her  r e so lve  to cont inue  defending h e r s e l f  a g a i n s t  a l l e g a t i o n s  or 
complaints.  It is denied to t h e  e x t e n t  t h a t  she made any a c t u a l  s t a t emen t  
t h a t  "she would cont inue  to v i o l a t e  c o n f i d e n t i a l i t y " .  

~ 1 3  is granted to the  e x t e n t  t h a t  t h e  18 complaints  and charges  were r a i s e d .  

DCYS - Rulings o f  Law 

I 19, 22 and 23 are granted to t h e  e x t e n t  t h a t  they  are d iscussed  i n  t h e  
! dec i s ion  above. 

20 and 2 1  are denied 

(-- 1 '\-/ THE PERSONNEL APPEALS BOARD 
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