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The New Hampshire Personnel Appeals Board is in receipt of the State's December 20, 2002 

Motion to Reconsider and the Appellant's January 16, 2003 Motion for Recoasideratio~d 

.- Rehearing in the Appeal of Judy Burt. 

In accordance with Per-A 208.03 (b) of the NH Code of Administrative R~lles, "[A] inotioil for 

reconsideration or rehearing shall set forth fully every ground upon which it is claimed that the 

decision or order complained of is unlawful or ulu-easonable." Those gro~ulds are briefly 

summarized below. 

In his Motion, Attonley Martin argued that the Board's decision reinstatiilg Ms. Burt constituted 

an "egregious abuse of its discretion," and was "nothing shoi-t of arbitrary and capricious." He 

argued that the order was "~ulfair, unjust and ill-esponsible," since the Board itself found that Ms. 

Bui-t's first two warnings were a niatter of record, the third warning was justified by the facts in 

evidence, and the Persollnel R ~ ~ l e s  a~lthorized dislnissal by issuance of a third warning for the 

sanle offense. Attollley Martin requested that the Board recollsider and reverse its December 13, 

. .  2002 decision. 
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Attollley Reynolds argued that tlle State failed to prove each of the allegations contained in the 

' 1 third written warning, and that the Board erred in voting to uphold it. He argued that the agency 

cited tlle Appellant's alleged failure to meet the work standard, bur failed to "articulate the work 

standard allegedly not met." Further, he argued, the agency illegally applied standards to the 

Appellant's work in the Laconia District Office that were different from those that were accepted 

and encouraged in the Clareinont District Office. 

Attorney Reynolds argued that the investigation conducted by the agency was inadequate. Once 

the investigation was completed, he argued, the agency failed to provide the Appellant wit11 the 

names of all the witnesses or a fhll and detailed sulnlnary of the infollnatioil that they provided. 

Attollley Reyilolds argued that tlle Board ignored evidence of the agency's bad faith and ilzalice 

toward the Appellant, and allowed the dismissal to stand despite evidence that the agency 

ignored testimony favorable to tlle Appellant and failed to disclose all the information it 

considered in deciding to dismiss her. As a result, he argued, the Board could have and should 

have reinstated the Appellant wit11 fill1 pay and benefits. 

n 
% 
L Y,  Attonley Reynolds argued that the agency violated the progressive discipline provisioils of the 

Rules of the Division of Personnel and illegally "factored in" a number of elements such as 

counseling memos and performance evaluations. He characterized the third letter of warning as 

a "c~lmulative-effect warning." As such, he argued, even tllougll the Appellant never filed an 

appeal of those earlier warnings, the agency needed to prove each of the specific allegations that 

those letters contained. He also argued that tlle Board's findings and ruliags were "not clear as 

to just which specific allegations were being talteil as accurate and whicl~ were found to be not 

proven." 

In accordance with Per-A 208.03 (e) of the NH Code of Adlninistrative R~lles, "A motion for 

rellearing in a case subject to appeal uilder RSA 541 shall be granted if it demonstrates that tlle 

board's decision is unlawful, unjust or unseasonable." The Board detelinined that neitl~er the 

State nor the Appellant made sucl~ delnollstratioil and so voted unanimously to DENY both tlle 
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Appellant's Motion for Reconsideration and the State's Motion for Reconsideration. In so 

(F-) doing, l~owever, the Board does clarify certain of its factual findings as set forth herein. 

In denying the Appellant's Motion for ReconsideratioidRe11earii1g~ tlze Board found that tlle 

arguinents raised by the Appellant were essentially the saille arguinents raised at the Ilearing and 

considered by the Board in reaching its decision to partially grant the Appellant's appeal by 

reinstatiilg the Appellant subject to certain conditions. Although the State's assessment of the 

Appellant's work performance did vaiy significantly between the Claremont and Laconia 

District Offices, the Board rejected the Appellant's assei-tion that the agency acted illegally in 

expecting her to meet perfonnance expectations that were in any way different from those 

accepted at her previous work location or that the State failed to "ai-ticulate the work standard 

allegedly not met." Any difference between investigative and prosecutorial styles in the 

Claremont and Laconia District Offices was not sufficient to s~lppo1-t the Appellant's claim that 

she was held accountable to a standai-d that was unlawf~ll, unseasoizable or poorly articulated. 

The Board also rejected the argument that the agency cond~~cted an inadequate investigation, 

r'; ignored evidence that was favorable to the Appellant during its investigation, and ultimately 
\ 
\-- ref~~sed to disclose the information that it considered in disnlissing her fi-om her employment. 

Finally, the Board rejected the Appellant's claim that the agency violated either the provisions of 

the Personnel Rules for progressive discipline or the Appellant's rights to due process. 

The record reflects that the agency conducted regular evaluations of the Appellant's 

perfonnance, notified her when her perfonnance failed to meet their expectatioas, and used 

written warnings as the least severe foiln of discipline to correct ~ulsatisfactoiy perfolmance and 

conduct. The record also reflects that the Appellant was successfi~l in appealing a first written 

wanling and having it reduced to a memorand~~m of co~ulseling, altl~ougl~ she subsequently cl~ose 

not to appeal or rebut the written wai-nings issued to her on December 4,2000 and on J~ule 20, 

2001. The evidence reflects that the Appellant received a third written warning on May 7, 2002 

and was notified of the agency's intent to dismiss her for having tluee written wanlings for the 

same offense within a period of fewer tllan five years.' The agency delayed a final decision on 

I The three written warnings actually were issued within a period of three years. 
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the Appellant's dismissal, granting her request for additional time to refute the evidence 

r )  s~~pporting the warning and her dismissal. After reviewing and considering the evidence that the 
\, , 

Appellant had to offer, the agency revised the written wanling. The evidence was insufficient, 

however, to persuade the agency to reinove the wanling fro111 the Appellant's file. A decision 

was then made to dismiss the Appellant as a result of her having received three written wanliilgs 

for the same offense. 

The agency afforded the Appellant all the process she was due under the provisions of the R~lles 

of the Division of Personnel in each of the warnings that it issued. The Appellant chose not to 

appeal the first two warnings and, as such, waived the opportunity to challenge the validity of I 
those wanlings. As stated in the Pre-hearing Order of the Persoiulel Appeals Board in Response 

to the State's Motion for Clarificatioil and the Appellant's Objection to the Motion issued by the 

Board on September 11,2002: "While.tl~e fact that a wanlzing has not been appealed does not 

mean that every allegation coiltained therein is necessarily true, it does stand as a valid wanling 1 
I 

for the offenses stated therein." The Appellant did file a tinlely appeal of the third warning, btlt ~ 
(/') 

was unable to prove that: "1) The disciplinary action was unlawf~ll; (2) The appointing authority 
I 1 

\>. , violated the rules of the division of persolulel by imposing the discipliilary action under appeal; ~ 
(3) The disciplinary action was unwai-ranted by the alleged conduct or failure to meet the work I 

standard in light of the facts in evidence; or (4) The discipliiiary action was unjust in light of the 1 
facts in evidence." [Per-A 207.12 (b)] i 

The teilnination itself arises out of the issuance of three written warllings for the sanle offense. 

Inasin~lch as the Appellant chose not to appeal or rebut the first or secoild written warning, the 

agency was under no obligation at the time of disinissal to revisit each of the allegations 

contained therein. The agency did address the evidence s~lppoi-ting each of the allegations in the 

third and final wanling. In s~~imnarizing the evidence considered, the agency included the 

counseling memorand~lm issued to the Appellant on August 29,2000. Contrary to the due 

process arg~unent again advanced by the Appellant, the Board found that it was both l a w f ~ ~ l  and 

appropriate for the agency to do so. 
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Wit11 respect to the sufficieilcy of the Board's findings of fact regarding the Appellant's failure to 

) meet the work standard, as alleged ill the third letter of wal-ning, the Board voted to clarify its 

findings: 

As evidencecl by her corzclz~ct dziril~g the investigations in the Tcljdor II. ci~zcl Sanzantlza J. cases, 

aud the complaints received by DCYFfr.0772 Laconia Detective Sergeant Clark, Barnstead Police 

Chief Borgia, State Police Detective Szpervisor Bruno, State Police Detective Hubbard and 

State Police Assistant Comnzancler Scarinza, the Boarcl fourzcl that the Appellant failed to 

establislz or maintain effective, collaborative worlci71g relatio~s 1vit11 rnernbers of the law 

enforcement conzmurzity. The Appellant's covlcluct constitutecl a failure to meet the work 

standard. 

The Board found tlzat the agency legitimately questioned the Appellarzt 's use of sick tinze wlzen 

she was reassigned to desk duty, particularly when iulfo7.matiouz was received by DCYF that the 

Appellant had been observed attencling a meeting at her chilcl's sclzool and visiting a health club, 

1 - 7  and had aslced for records to be brozight to her 11orne so that she coulcl rnalce a court appeauance. 

.. -.- 

The Board found that the Appellarzt 's ilzteraction with Attonzey La~iclly was uvlnecessarily 

co~zfrontational, and so constitutecl a failure to nzeet the w07~1e starzclard. 

The Appellant was assigned to close a number of overdzie cases. The evidence reflects that the 

Appellant failed to conzplete those cases. Moreover, the Boarcl fozivid tlzat if the Appellant 

believed she would be unable to conzplete the worlc that hacl been assigned, it was incunzbent 

zpon her to so rzotzfi her supervisorps. The Appellarzt 's corzclzict corzstituted a failure to meet the 

woulc stanhrd. 

In denying the State's Motion for Reconsideration, the Board fo'ound that it was within its 

statutory authority pursuant to R S A ' ~ ~ - 1 5 8  to grant the Appellant's appeal in part, and reinstate 

the appellant without back pay or benefits, subject to the teillls and conditiolls set forth in its 

Order. As the Board wrote in its December 13,2002 decisioa, Per 1001.08 of the Rules of the 
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Division of Persoiulel pennits but does not require an agency to disnliss an employee by issuai~ce 

r\ of a third written waming for tlle sanle offense. Although the Board found that the third written 

waining for failing to meet the w o k  standard was justified, when considering all the evidence 

and arg~ment in their totality, the Board fou~nd that the Appellant's past performance and 

technical abilities, along with her pledge to modify her conduct, mitigated in her favor. 

Altl~ough there were law enforcenlent persoilnel who took issue with the Appellant's cond~~c t  

and methods of operation, there were others who described her as conlpetent and tl~oroughly 

professional. Virtually all the witnesses testified as to the Appellaiit's overriding dedication to 

the safety and welfare of children, and some believed they would be able to work with the 

Appellant inore effectively in the future if she were to be reinstated. Often, witnesses came to 

veiy different conclusions regarding the Appellant's attitude, perfoilnance and behavior, even 

when viewing the same events or courses of conduct. The evidence speaks clearly to both tlle 

Appellant's dedication and teclulical coinpetence to perfon11 her duties. Indeed, the Appellant's 

failure to meet the work standard appears to the Board to be due in large part to over- 

zealousness, which it is incumbent ~ ~ p o n  the Appellant to control and channel. 

The Board has rarely exercised its authority to reinstate an enlployee terminated by the issuance 

of a valid, third letter of wanling and does not do so lightly here. Ful-ther, the reinstatement of 

the Appellant is subject to the teillls and conditions of the Board's decision of December 13, 

2002, i.e. without back pay or benefits and subject to assigiuneilt of work location, job 

assigiunents and training requireinents at the einployer's discretion, preservation of all three 

prior written warnings, and adinoi~islunei~ts to the Appellant as set forth in the Board's order. 

Tlle Board concluded that the granting in part of the Appellant's appeal is a valid exercise of its 

authority under RSA 21-I:58 on the narrow facts and circ~un~stances of this case and reaffirms its 

decision of December 13,2002. 
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The Personnel Appeals Board, 

IS/ Lisa A. Rule 

Lisa A. Rule, Acting Chair 

IS/ Robert J. Jolulsoa 

Robert J. Jolmsoii, Conunissioner 

IS/ Anthony B. Urban 

Anthony B. Urban, Colnmissioller 

cc: Joseph D'Alessandro, Director of Persolulel, 25 .Capitol St., Concord, NH 03301 

Attorney Jolul Martin, Office of Program Support, Depastment of Health and Human 

Services, 129 Pleasant St., Concord, NH 03301 

Karen Hutchins, Human Resources Adlnillistrator, Department of Health and Human 

Services, 129 Pleasant St., Concord, NH ,03301 

Michael Reynolds, SEA General Couasel, and B arbara IClein, SEA Legal Intern, State 

Elnployees Association of NH, PO Box 3 3 03, Concord, NH 03 302-33 03 
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PERSONNEL APPEALS BOARD 
25 Capitol Street 

Concord, New Hampshire 03301 
Telephone (603) 271 -3261 

Appeal of Jzrdj~ Bzcrt 

Depart~nerzt of Health and Hzcnzarz Services - Divisiorz o f  Clzildrerz, Yozctlz and Fanzilies 

December 13, 2002 

Tlle New Hai~~pshire Persolme1 Appeals Board (R~lle, Jolulson and Urban) met oil September 18, 

September 25 and October 16,2002, under the a~ltllority of RSA 21-158 and chapters 100-200 

of the NH Code of Administrative R~~ le s ,  to hear the appeal of J~tdy B~lrt, a fonner employee of 

the Departineilt of Health and H~ulna~l Services. Ms. Burt, who was represented at the heariilg by 

SEA Legal Intern Barbara Kleill and SEA General Co~lilsel Michael Rey~lolds, was appealing her 

May 1 7, 2002 disinissal fro111 elnplo yineilt after receiving a third written wa~ning for the saine 

offense. Attonley J01m Martin and ICarea Hutcllins, Htunail Resources Administrator, appeared 

on behalf of the State. 

Tlle record of the hearing in this matter coilsists of pleadings s~~bmitted by the pai-ties, notices 

and orders issued by the Board, the a~ldio tape recordiilg of the hearing on the inerits of the 

appeal, and docume~~ts admitted illto evidence as follows: 

State's Exhibits 

1. March 18, 2002 letter froill Laconia Police Detective Sergeant Steven Clarlte to Robin 

J~li-ta 

2. Affidavit of Bmllstead Police Chief ICeillletll Borgia 

3. February 13,2002 statement of ICislla M. Weisensee 

4. PD 98-06, CYF Mailtual titled "Reinoval of a Child; Ex Parte and Protective Custody" 

5. March 27, 2002 e-mail fi-om Beverly MacQual-rie to Natalie Allen conceining J~ldy B~u1-t 
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6. Sworn Statement of Attoi-11ey Kevin Landry 

7. May 7,2002 letter of warning, revised and dated May 17, 2002, issued to Judy Bwt for 

failure to meet the work standard 

8. Perfonnance Suinmary issued to Judy Bui-t on Marc11 3 1, 2000 

9. August 29, 2000 Menlorandurn of Counseling issued to Judy Burt for failure to meet 

work standards 

1 0. Perfonnance Sununary issued to Judy Burt on Decenlber 5,2002 I 

11. December 4, 2002 letter of warning issued to J~ldy Burt for failure to meet the work 

standard 

12. March 2001 Review - J~ldy Burt 

I 
13. Jutne 20,2001 letter of warning issued to Judy Burt for failure to meet the work standard 

14. Performance Sunlinary for Judy Burt dated Jan~tary 9, 2002 I 

15. Corrective Action Plan dated February 19, 2002, issued to Judy Burt 

1 6. Lorraine Bai-tlett 's notes concenling J~tdy Bui-t dated Tll~trsday, March 28 

17. April 3, 2002 e-mail to Judy Burt fi-om Lorraine Bastlett collcelning work responsibilities 

18. April 3 2002 e-mail fi-0111 Judy B~trt to Loll-aine Bartlett 

19. April 30, 2002 clwoi~ology of investigation of agency and individual complaints 

regarding Judy Bui-t 

20. May 8, 2002 letter fi-om Judy Burt to Ms. Bal-tlett and Ms. Jtti-ta concerning their decision 1 
to issue a written wai-niizg 

21. May 9, 2002 letter from Lol-1-aine Bai-tlett to Judy Burt establishing the date, time, place 

and intended discussion at a nleeting of "Intent to Dismiss" 

22. March 8, 2002 e-mail (with attaclinents) from J~tdy Burt to Jay Apicelli I 
23. October 30, 2000 letter fi-om Col-poral Steven Holly to Robin J~ti-ta I 

24. December 7 and 8, 2000 e-mail correspondei~ce concellling a written warning I 

I 

Appellant's Exhibits 

A. DCYSILaw Enforcement: A Model for Joint Assessi~~ei~tII~~vestigatio~~ (with Appellant's 

Al ,  the 2001 revisions) I 
B. May 13,2002 letter froin Detective Sergeant Steven A. Clark addressed "To Whom It ~ 

May Conceinyy 
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C. May 1 5, 2002 letter fro111 Grafton Couilty Attoi-ney ICennetl~ Anderson to Robin Jurta 

D. Workload Report dated January 9,2002 for Judy Burt 

E. April 1,2002 letter froin Bal-nstead Chief of Police I<eiuleth Borgia to Robin Jurta 

F. Handwritten meeting notes dated May 17, 2002 

G. Ha~ldwritten nleeting notes dated May 9, 2002 

H. May 17, 2002 Notice of Disnlissal issued to Judy Burt by Loll-aine Bal-tlett 

I. Affidavit of Jolm P. C~l i - ra~~ 

J. Affidavit of Beverly MacQuarie 

The following persons gave swo1-n testimony: 

Detective Sergeant Steven A. Clarlte 

Robin Jurta 

Lorraine Bartlett 

Amy Prince 

Detective Robert D'An~ore 

Detective Richard E. Siill~llons 

Judy B~1i-t 

State Police Supervisor Jolm Scarinza 

Keilneth Anderson 

At the appellant's request, the witnesses were sequestered. 

Position of t l~e  Parties 

Mr. Mai-tin argued that ~ulder the Rules of the Division of Persoi~lel, an appointiilg a~ltl~ority is 

a~lthorized to dismiss an employee by issua~lce of a third letter of wallling for the same offense 

within a period of five years. He argued that prior to the May 17, 2002 letter of warning, the 

appellant had received and had not appealed two prior written wai-nings for failure to meet the 

work standard. Therefore, l ~ e  ai-gued, the oilly question for the Board to answer was wllether or 

not there was sufficient evidence to justify the third and final war~~iag.  
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Mr. Martin argued that the appellant received nuinerous and regular performance evaluations. 

At first her evaluations showed her ineeting expectations, but her worlc perfoiinance declined. 

He argued that the agency counseled her and developed woi-lc plans to assist her in improving her 

perfoimance. Despite those effoi-ts, he argued, the appellant either could not or would not fix the 

problems. He argued that the wai-nings show a continuing pattern of the appellant failing to 

worlc cooperatively with others inside and outside the agency, and a resulting fail~lre to coinply 

with DCYF regulations and the Attorney General's Law Enfoi-celllent Protocol. 

Mr. Martin noted that the appellant indicated that she would be able to talce corrective action and 

inodify her behavior. That position, he argued, begs the question of why the ~ppellaut didn't 

change when she had the opportunity to do so. He noted that t h r o ~ ~ g h o ~ ~ t  her appeal, the 

appellant insisted that she really didn't do anything wrong. He argued that she described Officer 

Holly as a problein and claimed that Detective Clark "had it o ~ ~ t  for her." He said she insisted 

the State Police disliked worlcing with her because she was a woman and others siinply didn't 

want to cooperate with her. In other words, he argued, it was always soineone else's fault. 

Mr. Mai-tin argued that it is difficult for an agency to inalee the decision to disiniss an employee. 

In this case, however, he argued that the State had done everything it possibly could do by way 

of counseling and assisting the einployee, and in the end, there siinply was no other choice. 

Ms. Klein argued that the standard was not whether or not enough of the final wailling was 

justified, but whether or not the State proved each of its allegations by a preponderance of the 

evidence. She argued that altl~ough the appellant had not appealed her first two wanlings, the 

State still had an obligation to prove each and every one of the facts alleged in those warnings, 

since they were factored into the decision to dismiss. Ms. Klein argued that the agency 

cond~lcted a limited and selective investigation, failing to investigate allegations fully and talking 

only to those persons who were likely to give dainaging evidence against the appellant. 

Ms. IClein argued that DCYF did not just act sloppily; they acted in bad faith. She argued that 

there were different standards for co i~d~~c t i i~g  investigations when the appellant worked in the 

Clareinont District Office, that it was standard in Claremont to let a parent lulow the possible 

Appeal of Jtrcly Burt 
Docket #2002-T-18 

Page 4 of 14 



outcome of an investigation, sucll as the prospects of l~avii~g a parent's childrell removed fiom 

the llome. Similarly, she said, it was norlnal in Claremoilt to obtain one-party consents and use 

wiretaps or concealed tape recorders to obtain evidence. She argued that the appellant was 

disciplined for doing what she was origillally trained to do. 

Ms. ICleia aslted the Board to co~lsider the credibility of the witaesses. She argued that wllile 

Attollley Landry might have nothing to gain by lying a b o ~ ~ t  his excl~ailge wit11 the appellant, he 

also had nothing to lose. She suggested that Attollley Laildry was uidlappy that the appellant had 

challenged his reading of the stat~~te. In terms of the appellailt's relatiol~ship wit11 law 

ellforcemel1t persollllel, Ms. Kleill argued that the detectives Sergeant Clarlc supervised did not 

s~1ppol-t various colnplaillts lle made against the appellailt. Slle argued f ~ ~ ~ t h e r  that tllere was 

miscollu~~~~ilicatioll in the Bristol case and that in Bal-llstead, Chief Borgia was prejudiced against 

the appellant by Officer Holly, one of the persons who initially comnplaiaed about the appellant. 

Ms. Klein argued that the appellant agreed there were cases where she could llave used better 
- 

i judgment or done a better job. She also admitted that the appellant was perllaps too assertive. 
\ 

x, ~ . Nevertheless, she argued, the appellant was doing a good job overall. She argued that the real 

inotive for the tellnillatioll was to lteep the appellant fioln ‘‘malting waves." S11e argued that the 

appella~t's job was protecting children, not lteepiilg the police happy. She noted that althougll 

the appellant had received colnplaillts froln tlxee police departlnellts, the State avoided any 

review of the relatioasl~ip she enjoyed with a 11~11nber of otller departmellts. 

After collsideriilg all the evidence and argument offered by the parties, t l~e  Board made tlle 

followillg findings offact and 111lings of law: 

Filldillas of Fact 

1. The appellant was hired by DCYF as an Assessllzel~t Worlter in the Claremollt District I 

Office in 1993, and vol~llltarily trai~sferred to the Laconia District Office in J~lly 1999. 

2. Prior to her transfer to Laconia, all of the appellant's perfol~llailce evaluatiolls rated her 
1' ') as ineeting expectations. 
\.,,.I 
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3. The appellai~t's first perfor~nance evaluatioil followii~g her transfer rated her as meeting 

f' expectations in all categories. Tlle evaluator was highly complimentary of the appellai~t's 

teclmical abilities, her williilgness to work cooperatively, and ller dedication to the job. 

4. Tile March 3 1,2000 evaluation described the appellant's streilgtlls as, "Her ability to 

locate resources to provide more q~~ali ty of services, coi~lill~ulicatioi~s and teain approach, 

sense of l~~linor and willingness to assist otllers wl~ere needed. Judy also has a great 

ability to re-direct what slle is doing quicltly." 

5. Goals listed in tlle March 31, 2000 eval~~ation included, "Judy needs to develop a plan to 

coinplete her overd~les fi-on1 Clareinont within the next 6 montlls. To always consult with 

a supervisor and follow proqedtues used tlu-oughout the office. To lteep up wit11 cun-eilt 

assessinei1ts on Bridges and malte sure we are in coillpliance with policy and 

regulations." 

6 .  On August 29, 2000, the appellant received a Memoraildum of Coui~seling for failing to 

adhere to agency procedures when slle entered a client's llome and took photographs 

within the holne without the pareilt's consent. The letter originally l~ad  been issued as a 
. - 
I fonnal wai~ling but was reduced to a couilseling letter tlu-ough the iilfoilnal settlemeilt 
\ 

process outliiled in the Personnel R~lles, Part Per 202. 

7. By Noveinber 30, 2000, tlle appellant's perfoiinance evaluatioils listed two areas as being 

below expectations: "Prioritizes work effectively and coinplete assigillnents on time," 

and "Worlt is done tl~orougl~ly and followed LIP as required." 

8. The Noveinber 30, 2000 evaluatioil included an extensive list of "areas for 

iinproveineilt," describing in the narrative seven separate coinplaints about the 

appellailt's behavior received by the Departinent between August 24, 1999 and October 

27, 2000 from clients, an attoiiley, a fanlily coui-t judge and a service provider. An1011g 

the coinplaiilts was tlle one that 11ad earlier resulted in the August 29,2000 Meinorand~un 

of Couilseliilg . 

9. The Depai-tineilt issued a first foiinal wai-ning by letter dated Deceinber 4, 2000, for 

failure to ineet work standards after an investigatioil into a coinplaint fi-om the Alto11 

Police Departmeilt concerning tlle appellant's cond~lct during ail iilvestigatioil of possible 

child abuse and her insisteilce that criminal cllarges be filed in the case despite the police 
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department's detellllii~ation that there was no probable calm ~lpon whicll to prosec~lte tlle 
,- \ 

I I case. 

1 0. Tile appellant did not appeal the Decelnber 4, 2000 written wal-ning, request informal 

settlelnellt of the wanling, or file a reb~lttal to ally of the allegations, and t l~e  warning 

renlains a part of tlle appellant's perinanent persoiulel file. 

11. On J~lne 20., 2001, the appellant was issued a second written warning for failure to meet 

work standards as a result of her decision utilize a Release of I~~fonnation and not iilfonn 

others involved in a11 investigatioil that the client who had a~~thorized tlle Release of 

Illfonnation had subsequently withdrawil that release. 

12. The appellant did not appeal the June 20, 2001 war~ling, request informal settleineilt of 

the wanling, or file a rebuttal to any of t l~e  allegations, and the wal-lling remains a part of 

the appellant's permanent persolme1 file. 

13. On January 9, 2002, the appellant received a perfol~nance evaluation that rated her as 

below expectations in a 11unlber of areas including: "Perfolms respoilsibilities with a 

ininimuin of mistaltes;" "WIlen lnistaltes are made, l e a~ l~s  fronl tllem and does not repeat 

tlle saine ~l~istalte;" "Spealts with tlle public and co-worlters in a caul-teous and help fill 

manner; when necessary, expresses inforlnation in an appropriate fashion;" "Follows 

policy and procedural guidelines and instructions in an appropriate, effective way;" 

"Seelts and origiilates input to and from otllers wllen trying to solve problelns or achieve 

goals." 

14. The Jan~lary 9, 2002 evaluatioll noted a 11~1mnber of strengtl~s, including the appellant's 

personality, sense of ll~ln~or, ability to react quicltly and coi~fidelltly in higll-risk 

situations, and inlproved confor111ailce to office policies and proced~lres. 

15. On March 18, 2002, the Division received a letter of colnplaint froin Lacollia Police 

Detective Sergeant Steven A. Clarlte asserting that the appellant had attempted to 

circulnvelzt the department's process for case assiglunent and llad interfered on inore tllail 

one occasioll wit11 their investigation in child abuse cases, inlpeding their ability in one 

instance to properly interview and polygrapll a witness. 

16. Sergeant Clarlte also conlplained that instead of col~sulting wit11 llim or apprising him of 

her dissatisfaction wit11 the way cases were handled, the appellant had gone directly to the 

County Attonley's Office. 
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17. On Marc11 2 1, 2002, the appellant engaged in a verbal confrontation with Attonley Kevin 

Landry of the Office of Child S~~ppol-t over confidential payor illfonnatioil that she 

believed she was entitled to receive froin that office. Attollley Landiy indicated that 

when he tried to explain to her why she was mistalcea and how she was misreading the i 
1 

law, her behavior was "disrespectf~~l, obnoxious, den~ai~ding, argumentative, ~ 
condescellding and thoroughly unprofessional." The appellant testified that over the 1 

course of eight years, she never had difficulty getting the written docunle~ltation she was 1 
I 

seeking, and said that she was neither condescending nor uilprofessional. She testified 

that, "He was persistent. I was persistent." 

18. On March 25, 2002, the Department received a conlplaint from Barnstead Chief of Police 

Borgia about the appellant's conduct at a meeting of the Bellcnap County Chiefs of Police i 
in wl~ic l~  the appellant reportedly disrupted the lneeting by interrupting the participants 

and behaving in a rude and disrespectf~~l manner. Chief Borgia also complained of the 

appellant's conduct during an illvestigatioll and indicated that his department felt it could 

no longer worlc wit11 her. The appellant indicated that Chief Borgia and others at that 

meeting were more interested in discussing "Helpline" than cooperation in joint 

investigations, and she cl~aracterized ller behavior as silliply trying to "steer the 
I 

conversatio~~ back to joint investigations" beca~~se that's what she believed she had been 
I 

1 

called to discuss. 

19. On March 28, 2002, in a meeting with Lol-saine Bal-tlett and Robin Jurta, State Police 

Detective Russ ~ u b b a r d  and Detective Supervisor Bob Bruno indicated that the appellant 

had interviewed a child in an abuse case without police being present and, against the 

advice of police, had attempted to obtain pellnission for a "one party consellt" to have a 1 
I 

coilversatioll between the child's niother and the alleged perpetrator tape recorded I 
without his consent. 

20. Officers Hubbard and B r ~ ~ n o  also asserted that the appellant failed to advise them that the 

child who had made the allegations of abuse had recanted. The appellant testified that 

she didn't tell state police about the reca~itation beca~~se she "didn't want to change the 

focus" of the investigation and she wanted it lulown that the child recanted only when she 

lu~ew that she and her mother were going home to collfront the alleged perpetrator. 
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21. Detective Br~ulo requested that another worlcer be assigned to the case, as the cl~ild's 

inother refused to worlc f~lrtller wit11 the appellant and the State police believed the 

appellant's behavior llad damaged the case and interfered wit11 the police investigation. 

22. On April 3, 2002, the appellant was assigned to "deslc duty" and instructed to begin 

closing out illore than one-hiuldred fifty overdue assessmeilts. S11e was expected to close 

out ten cases per day. 

23. The Departinent indicated that it assigned ller to "deslc duty" as a way of keeping her out 

of the field, where there had been a sulbstantial il~linber of coinplaints about her conduct, 

and as a means of catching ~ l p  on a substantial il~lmber of cases that were seriously 

overdue. 

24. On April 5, 2002, the inother o f a  child in an abuse case infonlled the Department that 

the appellant had tlueatened to have her children reinoved from the llome tluough an ex 

parte order unless she agreed to the appellant's protectioil plan for the children and 

cooperated with tlle appellailt's metllods of investigation. 

25. Monday April 8 tluough Friday April 12, tlle appellant called in siclc evely day but 
, -- 

/ Tuesday, wl~en the appellant had a court case scl~eduled. 

26. On Tll~~rsday, April 11, the appellant was seen at Gilibrd Elementary School and at an 

exercise club. Tlle appellant called in siclc again on Friday, and produced a doctor's note 

indicating that she would be out of worlc until April 24. 

27. On T~lesday, April 16, Ms. J~u-ta leanled that the appellant had called the office to have 

transcripts brougllt to her Ilome for one of her court cases. .Ms. JLII-ta indicated that the 

appellant was out on medical leave, that slle was not to ]lave work delivered to her l~ome, 

and she was not to appear in co~ut  while she was on leave. That saine aftesnooil, the 

appellant came to the office with another doctor's note saying that she was free to retui-n 

to worlc. The appellant felt it was umeasonable for thein to put her on desk duty and 

testified that accoininodations should llave beell made sooner to allow her to close o ~ l t  her 

old cases. She indicated that slle called in sick beca~lse she was "too stressed by being 

under investigation." She testified that her appearance at the elementaiy school was for a 

parent teacher conference and she needed to f~ilfill her parental obligations. Slle also 

testified that she did go to an exercise cl~lb because her doctor had advised her that 

"exercise would help alleviate some stress." 
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28. The appellant indicated that her doctor released her back to wosk beca~lse she had 

explained that it was inore stressf~~l to tlliidt abo~lt the childre11 she sl~ould be protecting. 

She testified that she went to her doctor and said, "I've got to do tl~is for these children." 

29. The appellant called in sick oil April 22 and 23, reported to worlt on April 24 and 25 to 

prepare for and attend a court llearing. She called in sick again on April 26, and took 

aim~lal leave on tlle morlling of April 29. 

30. By April 30, the appellailt had colnpleted lei1 assessmeats. Her s~lpervisors indicated that 

they were "disappoiated but not shoclted" beca~lse the appellant had not been in the 

office. 

3 1. On Monday, May 6, 2002, Lorraine Bastlett and Robin Jui-ta inet with the appellant to 

review the various complaints the Department had received. Wllen asked, the appellant 

declined to have soineoile present to represeilt her. 

32. Ms. J~lsta and Ms. Bartlett sllowed the appellant the letter fioin Chief Borgia, the 

statement fioin Taylor H's motl~er alleging that tlle appellant had tl~eatened her with an 

expnvte order to remove her cllildre~l, and discussed the coinplaint abo~lt her behavior 

froin Attoilley Laildry. The appellant denied that she had acted illappropriately in any of 

tlle incidents being discussed. She said she believed the police didn't like women, Taylor 

H's mother had inisuilderstood her during their coilversation, and tlle alleged 

confi-ontation with Attoi-iley Lmdry'was siinply a difference of opinion between 

professionals. 

33. Ms. Bai-tlett the11 issued the appellai~t a third wariling dated May 7, 2002 for failme to 

meet the worlc standard. 

34. Ms. Bartlett and Ms. J~u-ta met with the appellant and her SEA representative Don Taylor 

again on May 9, 2002. Ms. Bartlett advised her that tes~nination might be inminent, 

based on the appellant llaving received three written wai-lings. The appellant asked for 

additional time to prepare a reb~lttal. A follow-~lp meeting was scheduled for May 17. 

35. As a result of infoilllatioil provided by the appellant, the May 7"' wariliilg was revised 

and reissued on 17"'. After coilsidering the infoi-nlation and reviewing the 

allegations, the Departmeilt issued Ms. Btlrt a notice of disinissal under the provisions of 

Per 100 1.08 (b)(l) of the NH Code of Adiniilistrative Rules, teilninating her einployment 

by issuance of the third and final wailling for failing to meet worlt standards. 
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R~llings of Law 

A. Per 1001.03 of the NH Code of Adnlinistrative R~lles provides that'"An appointing 

a~lthority shall be authorized lo use the written wailling as the least severe form of 

discipline to correct an employee's unsatisfactory work perfollnailce or misconduct.. ." 

B. The offenses for which an appointing a~ltllority is a~~tllorized to issue a written warning 

include: "(1) Failure to meet any work standard.. ." [Per 1001.03 (a) NH Code of 

Administrative Rules] 

C. Per 1001.08 (b) of the NH Code of Administrative R~lles a~lthorizes an appointing 

a~lthority to dismiss an employee upon issuance of a third written warning for the sane  

offense within a period of five years, or by issuance of a fifth written wanling for various 

offenses within a period of five years. 

D. Per 1001.08 (c) of the NH Code of Administrative Rules prohibits the dislnissal of a 

classified employee until the appointing a~lthority: "(1) Offers to meet with the employee 

to discuss whatever evidence the appointing a~lthority believes s~lpports the decision to 

dismiss the employee; (2) Offers to provide the einployee with an opportunity to refute 

the evidence presented by the appointing authority. . . [and] (3) Documents in writing the 

nature and extent of the offense." 

E. In accordance with Per 1001.08 (d), "If an appointing a~~tllority, having complied with the 

provisions of Per 1001.08(c), finds that there are sufficient grounds to dismiss an 

employee, the appointing authority shall: (I) Provide a written notice of dismissal, 

specifying the nature and extent of the offense; (2) Notify the employee in writing that 

the dismissal may be appealed under the provisions of RSA 2 1 -I:58, witlzin 15 calendar 

days of tlze notice of dismissal; and (3) Forward a copy of the notice of dislnissal to the 

director." 
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F. RSA 21-I:58, I, provides that, "Any perlnanent einployee wllo is affected by any - \ 
application of the personnel rules.. .may appeal to the persoilnel appeals board within 15 

calendar days of the action giving rise to the appeal.. ..If tile persoixlel appeals board 

finds that the action coinplained of was talcen by the appointing a~ltllority for any reason 

related to politics, religioil, age, sex, race, color, etlmic baclcground, marital status, or 

disabling coadition, or on account of t l~e  person's sexual orientation, or was taken in 

violation of a statute or of rules adopted by tlle director, the einployee shall be reinstated 

to the einployee's foilner position or a position of lilte seniority, status, and pay.. ..In all 

cases, the personnel appeals board inay reinstate an e~nployee or otherwise change or 

inodify any order of the appointing a~lthority, or inalte such other order as it may deem 

just. 

Decision and Order 

On all tlle evidence and argument, t l~e  Board found that the third letter of wailling issued to the 

, \  appellant on May 17, 2002 was justified. The Board also found that under the Rules of the 

Division of Persoiu~el, the appointing a~~thority was autllorized to dismiss the appellant by 

issuance of the third warning. T11e Board also found that tlle agency conlplied wit11 the Rules of 

the Division ofPersoiule1 in t l~e  manner in wlich tlle third and final wa~ming was issued. The 

appellant was apprised of the evidence supporting her tellnillatioil and she was given an 

oppost~lnity to ref~lte that evidence. 

Wllile Per 1001.08 (b) a~ltl~orizes disinissal by issuance of a third warning for the same offense 

withill a period of five years, tei-~nination under those circ~uinstances is not mandatory. Tlle 

agency readily adinits that Ms. Burt possesses the teclmical ability to perfonn her assigned 

d~lties, and did so over an extended period of time. Her evaluations describe her as soineoile I 

wit11 lteen insigl-lt, a good sense of humor, and the ability to work collaboratively. Even those I 

witnesses called to testify against her adinitted that her oilly motive was protecting childrea, and 

there were widely differing accounts of many incidents at issue. I 
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The Board fouild that although the decisioil to dismiss the appellant was lawf~ll and was effected 
/'- 

\ in coinpliance wit11 the Rules of the Divisioil of Personnel, her past perfo~maace, her technical 

abilities and her apparent williilgiless to modify her bellavior nlitigate in her favor. Therefore, 

ullder the autl~ority granted to the Board by RSA 21-I:58, I, to ". . .reinstate an employee or 

otl~erwise c l ~ a ~ ~ g e  or inodify ally order of the appoiilting a~~thority, or illalte such otl~er order as it 

may deem just," the Board voted unailimously to order the appellant reinstated to her position as 

a Child Protective Service Worlter, subject to tlze teims and coilditioils stated below. Each of the 

warniags issued to the appellant sllall reinail1 on file and sllall re~llaiil valid for the purposes of 

additional discipliilary action LIP to and iilcluding tellnillatioil from employment. 

I n a s i ~ ~ ~ ~ c l ~  as the termination did not violate the law or the R ~ ~ l e s  of the Divisioil of Perso~ulel, the 

appellant shall be reinstated witllout the benefit of back pay or other benefits such. as credit to the 

Retiremeilt System, accuinulatioil of leave or seniority credit, and the pel-iod of absence shall be 

treated as an unpaid personal leave. Reiilstateme~lt shall occur within 30 days of the date of this 

order. The agency sllall have full authority to assign the appellant to the district office where she 

can receive appropriate supervisioil and eval~latioa of her perfoi-nlai~ce, and to malte suclz work 

assig1unei1ts as will best serve the needs of the agency. T11e agency also may impose sucll other 

traiiliilg requirements upoil the appellant as it shall see fit. 

The appellant is ca~ltioned to take those steps to modify her behavior and correct her work 

perfoimai~ce that the agency may require. Tllose steps, at a minimum, sl~ould include improving 

relationsl~ips with s~lpervisory persoilllel and outside agencies. The appellant must also be 

mindf~ll of her obligatioils to adhere scr~~pulously to the rules and regulatio~ls that govenz her 

coilduct in lzer positioil as a Child Protective Service Worlter. The appellant is adino~lished to 

respoild in a positive and cooperative faslzioiz with einployees inside and outside the agency, and 

to take whatever traiaing, direction and supeivisioil the agency inay offer. 
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As set fort11 above, the appeal is therefore GRANTED IN PART. 
;, -\ 

The Persoiu~el .Appeals Board, 

IS/ Lisa A. Rule 

Lisa A. Rule, Acting Chair 

IS/ Robert J. Jolmson 

Robert J. Jolulson, Coiml~issio~ler 

IS/ Ailthoily B . Urban 

A~~thoily B. Urban, Coillinissio~ler 

cc: Thoinas F. Manning, Director of Persoimel, 25 Capitol St., Coacord, NH 03301 ' 

Attorney Jolm Martin, Office of Prograin S~~ppoi-t, Department of Health and Human 

Services, 129 Pleasant St., Coizcord, NH 03301 

Karen Hutchins, Humail Resources Administrator, Department of Health and Huinan I 

Services, 129 Pleasant St., Concord, NH 03301 
I 

Michael Reynolds, SEA General Counsel, and Barbara I<lein, SEA Legal Intern, State I 

Einployees Associatioil of NH, PO Box 3303, Concord, NH 03302-3303 1 
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