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The New Hamphire Personnel Appeals Board (Bennett, Johnson and Rule) met 
Wednesday, March 21, 1990, to  hear the termination appeal of Diana Dailey, a 
former employee of New Hampshire Hospital. M s .  Dailey was represented a t  the 
hearing by Michael C. Reynolds, SEA General Counsel. New Hampshire Hospital 
(hereinafter "Hospital") was represented by Staff  Attorney Barbara Maloney. 

Acting Chairman Mark J. Bennett opened the hearing, noting fo r  the record tha t  
he was famil iar  with a number of those present f o r  t h e ' ~ o s p i t a 1 ,  and asking i f  
e i t he r  party objected t o  h i s  hearing M s .  Dailey's appeal. Neither par ty  
objected . 
Attorney Reynolds made a preliminary objection t o  one of the Hospital 's  
exhibi ts ,  a l e t t e r  of counselling not contained i n  M s .  Dailey's personnel f i l e  
from the Hospital. H e  indicated he had not seen the letter u n t i l  the  da te  of 
the hearing, and argued tha t  on tha t  basis,  it should be excluded. Attorney 
Maloney responded tha t  the Hospital had not i f ied counsel f o r  the appellant 
t h a t  the Hospital intended t o  present evidence from the appellant 's  personnel 
f i l e ,  and other correspondence and documentation re la t ing  t o  the appel lant ' s  
attendance record. Maloney asked tha t  the Board over-rule the objection or ,  
i n  the a l ternat ive,  should the exhibi t  i n  question be excluded, asked t h a t  the 
Board hold open the record of the hearing, allowing the Hospital an 
opportunity t o  provide addit ional documentation. The Chair over-ruled 
Attorney Reynolds' objection, and noted tha t  there had been su f f i c i en t  f a i r  
notice of the types of exhib i t s  the  Hospital intended t o  submit. 

M s .  Dailey had or iginal ly  been employed by the Hospital and assigned t o  the 
Cert i f ied Nursing Assistant t ra in ing  program i n  the summer of 1989. She 
experienced personal problems, however, and missed several  days of c lasses .  
The program's educational d i rec tor  no t i f ied  Dailey tha t  because she had missed 
too many classes, she would be terminated from the program. She was told  that  
she could reapply a t  a l a t e r  date  when her personal problems had been resolved. 
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1 M s .  Dailey did reapply f o r  the program, and was rehired i n  September. M s .  
I Dailey was a probationary employee working a s  a Cert i f ied Nursing Assistant I 
! ( t ra inee)  assigned t o  Thayer Building a t  the time of her discharge. 

Appellant's Exhibit 1 (copies of leave slips submitted by the appellant)  list 
her absences, and the reasons therefor a s  follows: 

September 18, 1989 - 0.25 hours ( t r u c k  problems) 
September 26, 1989 - 1.25 hours (over s l e p t )  
September 28, 1989 - 8.00 hours (truck s t a r t e r  would not work) 
October 16, 1989 - 8.00 hours (bad cold) 
October 17, 1989 - 8.00 hours (bad cold) 
October 18, 1989 - 8.00 hours (bad cold) 
November 18, 1989 - 6.50 hours (ill - plan t o  go to  hospi ta l )  
November 19, 1989 - 8 . O O  hours (kidney infect ion)  
December 18, 1989 - 0.50 hours (waiting fo r  r ide  t o  a r r ive )  
December 21, 1989 - 7.00 hours (work related injury)  
December 27, 1989 - 8.00 hours ( f l u )  
December 28, 1989 - 8.00 hours ( f l u )  

Alvienar Howard, Director of Nursing, discussed M s .  Dailey's absences with her 
1, on October 24, 1989, and confirmed the substance of tha t  conversation i n  a 

\-, l e t t e r  t o  Dailey dated October 25th i n  which she s ta ted,  "you need to  be aware 
tha t  you a r e  on probation f o r  nine months and tha t  your attendance record w i l l  
be monitored on an ongoing basis.  A s  of t h i s  date, you have been tardy three 
times and s i c k  without pay f o r  32 hours i n  f i v e  weeks. I f  t h i s  pat tern of 
tardiness o r  i l l ne s s  continues t o  occur, t h i s  w i l l  lead t o  your termination. " 
Although M s .  Dailey alleged t h a t  she had not received the letter of October 
25, 1989, she admitted to  having discussed her attendance with M s .  Howard. 

After her absences of December 27 and 28, M s .  Dailey was telephoned by Mary 
Lougee, Director of Nursing a t  the Hospital, who informed her tha t  i f  she were 
t o  be absent again for  any reason, she would be discharged. According t o  the 
appellant, she was too ill t o  report  t o  work on December 29thI and "assumed 
she was considered terminated; so she picked up her paycheck a t  the hospital  
and went home. M s .  Dailey did a t  a l a t e r  date check t o  confirm her 
termination s t a tu s  and seek a formal letter of termination." [Dailey l e t t e r  
of appeal, January 12, 1990, page 1 1  

Appellant argues tha t  her discharge was i l l e g a l l y  accomplished by imposing 
upon her an arbi t rary attendance standard. M s .  Dailey contends that  she had 
not "taken off an inordinate amount of time, cer ta inly no more than many other 
probationary employees have been allowedn ( ~ a i l e y  l e t t e r  of appeal, January 
12, 1990, page 2) .  She fur ther  argues t h a t  of the Ru le s  of the Division of 
Personnel provide cer ta in  protections f o r  probationary employees, allowing 
them t o  accrue and use s i c k  time "...though they a re  usually paid f o r  it a f t e r  

9 the  probationary period [per 307.04 ( a )  ( j) 1 " . 



APPEAL OF DIANA DAITXY 
Docket #90-T-1 
page 3 

The Collective Bargaining Agreement, effect ive July 1, 1989, does not  provide 
fo r  re t roact ive payment f o r  absences due t o  i l l ne s s  occurring during the 
i n i t i a l  s i x  months of employment. Article 11.1 of the Collective Bargaining 
Agreement provides, i n  per t inent  par t  : 

"Employees i n  t he i r  f i r s t  s i x  ( 6 )  months of service do not accrue s i c k  
leave. Upon completion of s i x  (6)  months of service,  employees w i l l  be 
credited with 7.5 days of sick leave. Employees w i l l  accrue addit ional 
sick leave i n  accordance with the accrual schedule l i s t e d  above beginning 
with the f i r s t  completed month of service  following completion of s i x  (6 )  
months of service. " 

The Hospital argues t h a t  the issue should not be reduced simply t o  the  t o t a l  
number of hours Appellant was absent, but must include consideration of the 
frequency of absenteeism and/or tardiness.  The Hospital fu r ther  argues t h a t  
pa r t  of t h e  purpose of a probationary period is t o  assess  the employee's 
dependability, a s  can be reasonably assumed by reviewing the employee's 
attendance history.  The Board agrees. 

Appellant contends tha t  "The policy statement a r t icu la ted  i n  appel lant ' s  
Exhibit #1, whether aimed spec i f ica l ly  a t  M s .  Dailey, o r  a t  a l l  probationary 
employees who might reach an unstated (and unpredictable) maximum number of 
missed days, is arb i t ra ry  and capricious" [Dailey letter of appeal, January 
12, 1990, page 21. Were the Hospital t o  es tab l i sh  a f ixed,  maximum number of 
days which might be missed pr ior  t o  termination of e i t h e r  probationary or  
permanent employees, Appellant might a s  ea s i ly  argue t h a t  she had been 
discharged under the provisions of a rule which was not properly adopted under 
the rulemaking provisions of RSA 541-A. Further, the Board believes t h a t  an 
employee who has otherwise proven himself/herself t o  be dependable, but who 
misses a number of days of work because of a serious i l l n e s s  should not be 
necessari ly be discharged without due consideration of the frequency of 
absences. 

I n  t h i s  instance, Appellant had already been forced t o  leave the c e r t i f i e d  
nursing a s s i s t an t  t ra ining program e a r l i e r  i n  the year because of 
absenteeism. When rehired i n  September, before she had even completed four 
months of service, there were twelve separate instances of absenteeism and/or 
lateness. The Hospital had, warned Appellant, both verbally and i n  writing, 
t ha t  her attendance problems would have t o  be corrected or  she would be 
discharged. The Hospital 's concerns about Appellant's attendance record 
f i n a l l y  culminated i n  the c a l l  t o  her on December 28th informing her tha t  i f  
she were absent again f o r  any reason, she would automatically be discharged. 

After her absences of December 27th and 28th, and a f t e r  the call of December 
28th from the Hospital, M s .  Dailey appeared a t  the Hospital on December 29th 
t o  pick up her check, still allegedly suffer ing from the f l u .  The leave s l i p  
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indicates she was a "no-call/no-show" on December 29th. Appellant claims t h a t  
she believed there would have been no point i n  ca l l ing  in .  However, i n  l i g h t  
of the previous warning, and the Hospital 's  c a l l  t o  her on December 28th, the 
Board believes that  i f  M s .  Dailey were t r u l y  interested i n  continuing her 
employment, and i f  she were "distraught" a s  her letter of appeal indicates,  
she would have a t  l e a s t  cal led her supervisor, rather than simply appearing t o  
co l lec t  her paycheck. 

The Board does not f ind M s .  Dailey's termination t o  have been a rb i t ra ry ,  
i l l e g a l ,  capricious, or made i n  bad f a i t h .  The Hospital gave Appellant two 
separate opportunities f o r  employment, both of which were terminated because 
of Appellant's unsatisfactory attendance record. During the course of her 
second period of employment a t  New Hampshire Hospital, having already been 
warned tha t  her poor attendance had placed her employment i n  jeopardy, M s .  
Dailey was absent on twelve separate occasions, t o t a l l i ng  55.75 hours. Almost 
1 / 5 ~  of the hours missed were f o r  reasons other than i l l n e s s .  

Based upon the foregoing, the Board voted unanimously t o  deny M s .  Dailey's 
appeal, finding her termination was neither arbi t rary,  i l l e g a l ,  capricious, 

, -~ 
nor made i n  bad f a i t h .  
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