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PERSONNEL APPEALSBOARD
25 Capitol Street
Concord, New Hampshire 03301
Tel ephone( 603) 271-3261

APPEAL OF DREW LEE DUGAL
Docket #97-T-19
Departineizt of Correctioizs
Reconsideration Decisioizon State’s Motion t0 Dismiss
and Appellaizt’s Objection Thereto
June 30, 1998

The New Hampshire Personnel AppealsBoard (Bennett, Wood and Barry) met on Wednesday,
April 29, 1998, under the authority of RSA 21-1:58, to reconsider argumentson the State's
Motion to Dismissthe above-titled appeal, and the Appellant's Objectionthereto. Attorney John
E. Vinson appeared on behalf of the Department of Corrections. Attorney Shawn Sullivan
appeared for the appellant.

Thematerial factsarenot in dispute:

1. Prior to histerminationfor non-disciplinary reasons, Mr. Dugal was employed by the
Department of Corrections at the Lakes Region Facility as a Corrections Unit Manager.

2. Mr.Dugal had been away from work since January 10,1997, dueto amedical condition.

3. Timothy J. Wildman, a Certified Pastoral Counselor, provided to the Department of
Corrections a handwritten note dated 1/13/97, indicating that Mr. Dugal wasreceiving
individual therapy and medical treatment for a Post-Traumatic StressDisorder. He wrote
that, due to an increasein symptoms, Mr. Dugal was unable, “...to perform the sensitive and
highly responsibleposition... he hasin the Department of Corrections." The note explained
that Mr. Wildman had recommended to Mr. Dugal that he not return to work until there was

asignificantreductionin his symptoms.

4. Mr.Dugal signed a™ Certification of Health Care Provider," dated January 22, 1997, which

also was signed by Timothy J. Wildman. The statement certified that Mr. Dugal was
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suffering from aserious medical condition, that he was completely unableto work, and that
it was difficult at that point to predict how long the period of incapacityl waslikely to last.
On the certificationform, in responseto a question of whether the appellant was able to work
at all, 2 Mr. Wildman responded, ""Not at this point.”

On March 25, 1997, the Department of Correctionsreceived aletter from Tammy L. Eccard,
Retirement Counselor, indicating that Mr. Dugal had filed an application for New Hampshire
Retirement System accidental disability retirement benefits.

By letter dated May 7, 1997, Lisa Currier, HR Administrator for the Department of
Corrections, wroteto Mr. Dugal informing him that the department wasin receipt of medical
documentsindicating that Mr. Dugal was unableto returnto work. In her letter Ms. Currier
wrote, "Under the Administration Rules of the Division of Personnel, PART Per 1002.03,
Removal, when an employeeis deemed unable to perform hisjob the appointing authority
may proceed with Removal for Non-Disciplinary Reasons."

Ms. Currier wrotethat in light of the medical documentationon file and the Department's
receipt of notificationthat Mr. Dugal had applied for disability retirement benefits, the
Department of Correctionsplanned to terminatehis employment for non-disciplinary
reasons.

Ms. Currier wrotethat the appellant could avoid termination, “...if your medical status has
changed and you are ableto return to the Department of Corrections.” Sheinstructed the
appellant to, “...provide current medical information asto your availability to return to work
within the New Hampshire Department of Corrections.” Ms. Currier also informed him that
his"FMLA provisions" had expired effectiveApril 11, 1997. He wasinstructed to respond
by May 20,1997.

Mr. Dugal responded by telephonethat he was unableto return to work.

In aletter to the appellant dated June 9, 1997, John Sanfilippo, Superintendent of the L akes
Region Correctional Facility, advised Mr. Dugal that he was being dismissed for non-
disciplinary reasons based on his medical status. In that letter, Mr. Sanfilippo wrotethat the

' On the form, incgpacity is defined as, "inability to work, attend school or perform other regular dally
activitiesdue to a serioushedlth condition, trestment therefor or recovery therefrom.”

The questionreeds, in part, "If medical leaveis required for the employee's absencefromwork... isthe
employeeunable to performwork of any kind?* Where both parties agree that the gppellant wes totaly
disabled, the Board found that the response wes intended to convey that the gppdlant was unableto
performwork of any kind.
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department had reviewed the appellant's duties as a Corrections Unit Manager in light of the
medical assessment onfile. He wrote that the department was unableto make reasonable
accommodationsor to offer the appellant another positionfor which he would qualify that

would conform to his medical needs.

Relevant Administrative Rules

A. "Thepurpose of thisRuleshall beto provide for the removal of an employee for non-
disciplinary reasons, when: (a) The employeeis medically unableto perform the required
dutiesand responsibilitiesof the position to which appointed; (b) The employee's medical
condition createsahazard for the employee, the employee's co-workers or clients of the
agency; or (c) Theemployee's presencein the workplace, because of the medical condition,
is deleteriousto the employee's health.” [Per 1002.011

B. "Written Notice.
(8 When an appointing authority determinesthat, pursuant to Per 1002.01, an employee
should be removed for non-disciplinary reasons, the appointing authority shall: (1) Inform
the employeein writing that the employeeshall be required to provide the appointing
authority with awritten assessment from the employee's licensed health care practitioner
detailing: a. The employee's genera state of health. b. The specific nature of any relevant
injury, illness, disability or conditionwhich may affect the employee's ability to perform all
the bona fide occupational duties of the position.
(b) The employeeshall provide the appointingauthority: (1) The name and address of the

. employee's licensed health care practitioner. (2) asigned statement authorizing the release

of assessment information from the licensed health care practitioner to the appointing
authority.
(c) Theappointing authority shall be responsiblefor providing the followinginformation to
thelicensed health care practitioner: (1) The employee's class specification, (2) The
employee's supplemental job description, (3) The employee's work schedule, (4) A written
description of the employee's work location, (5) A written description of the employee's
work environment.
(d) Theappointing authority shall inform the employeein writing that failure to comply
with therequest for amedical assessment described in Per 1002.02 (b)(2) may result in

disciplinary action as provided in PART Per 1001." [Per 1002.021
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C. "An appointing authority shall not remove an employeeunder the provisionsof Per 1002.01
until the appointing authority has received a medical assessment which supportsthe removal
of theemployee." [Per 1002.03 (8)]]

D. "Prior to removal of an employee under the provisionsof Per 1002.01, the'appointing
authority shall determineif any of the following adjustments can be made to allow the
employeeto avoid removal for non-disciplinaryreason(s): (1) Amend the duties of the
position to accommodatethe employee's known medical condition(s) provided, however,
that such amendment does not alter the essential duties and responsibilitiesof the
employee's position; (2) Transfer the employeeto a position for which the employee
qualifieswhichwill not requireremoval under the provisionsof Per 1002.01; or (3) Demote
the employee to aposition for which the employee qualifieswhich will not requireremoval
under the provisionsof Per 1002.01.” [Per 1002.03 (b)]

Mr. Sullivan argued that the Rules must be read literally, and enforced absolutely. He argued.
that agenciesshould not be permitted to excuse their failure to comply with the letter of law
simply by claiming " substantial compliance” withitsintent. He argued that beforethe
Department of Correctionslegally could haveinitiated removal for non-disciplinaryreasons, it
was required to comply with the written notice requirementsof Per 1001.02. He argued that
until each of the activities|isted therein had been completed, removal was both premature and
illegal. Mr. Sullivan argued that the Department " shorted out" Mr. Dugal's accessto paid health
insurance by dismissing him sooner than was legally permissible, and that in light of the Court's
decisionin Boulav, the appellant was entitled to the benefits of reinstatement under the
provisionsof RSA 21-1:58, . 3

Attorney Vinson argued that in Boulav, the Court ordered the appellant reinstated because the
agency violated the appellant's due processrights, and failed to give the appellant appropriate

3 If the personnel appeals board finds that the action complained of was taken by the appointing
authority... in violation of a statute or of rules adopted by the director, the employee shall be reinstated
without loss of pay, provided that the sum shall be equal to the salary loss suffered during the period of

. denied compensation lessany amount of compensation earned or benefits received from any other source

during the period. ...In al cases, the personnel appealsboard may reinstate an employeeor otherwise
change or modify any order of the appointing authority, or make such other order asit may deem just.”
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notice about his conduct. He argued that in this case, the agency had given the appellant ample
notice and had not deprived him of any due process.

Attorney Vinson argued that Per 1002.02is designed primarily to protect the agency, not the
employee, by placing the burden upon the employee to provideinformationthat might lead to
theemployee'sinvoluntary removal. He argued that in thisinstance, the agency had all the
appropriatemedical assessments. He suggested that requiring the appellant to resubmit that
information, which the parties agreed was an accurate assessment of the appellant's medical
condition, and threateningto take disciplinary action shoul d the appellant fail to provideor
resubmit such information [Per 1002.02 (d)] could be viewed by the appellant as aform of

harassment.

Mr. Vinson argued that appellant’s rightsare set forth in Per 1002.03. He argued that the agency
had already received amedical assessment supportingthe appellant's removal under Per 1002.03
(a), and that the appellant had declined alternativeemployment as described by Per 1002.03 (b).
The termination|etter indicates, in accordance with Per 1002.03 (c), that removal would not

reflect discredit on the employee's past service.

Decisionand Order

I. TheBoard found that the May 7, 1997, letter from Ms. Currier to the appellant satisfied the
notice requirementsof Per 1002.02 (a)(1).

II. Theagency aready had in its possession undisputed medical assessmentsindicating that the
appellant was unabl e to perform the bonafide occupational duties of the position, and could
not return to work of any kind at the Department of Corrections. Requiring Mr. Dugal to
submit the sameinformation asecond timewould have served no useful purpose. However,
the agency did afford the appellant an opportunity to apprisethem of any changesin his
condition. When asked to do so, hereported that his medical condition was unchanged and
that he was unableto return to work.

III. Inasmuch as the appellant had exhausted his entitlement to paid medical insurance under the
FMLA approximately two months prior to his actual separation from service, the appellant
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failed to persuadethe Board that the department"* shorted out™ his entitlement to benefits by
dismissing him for being medically unableto perform the duties of his position.

IV. Mr. Dugal's separation from servicedid not violate the provisions of Per 1002 of the Rules
of the Division of Personnel.

For the reasons set forth above, the Board voted unanimoudly to dismiss Mr Dugal's appeal.

THE PERSONNEL APPEALSBOARD

b eorn—

Mark J. Benrdétt, Chairman

S 5w il

Atrick H. Wood, Comthissioner ~

%ﬁ T. Barryﬁrﬁmissiﬁr 0

cC: VirginiaA. Lamberton, Director of Personnel, State House Annex, 25 Capitol St.
Concord, NH 03301

John E. Vinson, DOC Counsdl, Dept. of Corrections, PO Box 769, Concord, NH 03302- .
0769

Atty. Shawn Sullivan, Cook and Molan P.A., 100 Hall St., PO Box 1465, Concord, NH
03302-1465
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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261

APPEAL OF DREW LEE DUGAL
Docket #97-T-19
Department of Corrections
Responseto State's Motion for Clarification and Reconsideration
and Appellant's Objectioiz
April 6, 1998

On March 4, 1998, the New HampshirePersonnel Appeals Board issued a decision denying
the State's Motion to Dismissthe above-named appeal. Mr. Dugal, aformer employeeof the
Department of Corrections, had been terminated from employment when the agency received
confirmation that the appellant was medically unableto returnto duty. At aprehearing
conference convened by the Board on July 30, 1997, the parties agreed that favorable action
on Mr. Dugal’s applicationfor disability retirement benefitscould render any possible
remedy moot. InitsMarch4™ decision, the Board asked for the status of that application.

On March 12, 1998, Attorney Sullivan responded, advising the Board that that the

Retirement System had tabled Mr. Dugal’s request pending further investigation. He advised
the Board that he expected it would take more than six additional monthsfor the matter to be
resolved. Heinformed the Board that he would provide an updated report by March 4, 1999,

so that the Board could have a one-year follow-up.

On March 19, 1998, the Board received the State's Motion for Clarification and
Reconsideration of theMarch 4, 1998, decision. InhisMotion, Atty. Venison asked the
Boardto clarify it's finding, «.. .that although the facts are not in dispute, the appellant's
allegation that the Department violated the Rules of the Division of Personnel could affect
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any remedy to which [the appellant] might be entitled.” Mr. Vinson also asked theBoard to
reconsider its decison, and grant the State's Motion to Dismiss. The appellant's Objection to

that motion was recelved on March 23, 1998.

Having considered the M otion and Objectionin conjunctionwith the Board's March 4, 1998,
decision, the Board voted to grant the State's Motion for Reconsideration, and to schedule a

hearing on the Motion asfollows:

Hearing: April 29, 1998, 9:00 am.
State House Annex - Rm 411
25 Capitol Street, Concord, NH 03301

Motionsto rescheduleor postpone this heaving must be madein writing and must be received
by the Board within ten calendar days of the date of this order to be considered. Untimely
requestswill be denied, except inthe event of abonafide emergency.

For the Personnel AppedsBoard

Stari.
gl

Steele, Executive Secretary

cc:  VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH03301
Attorney Shawn J. Sullivan, Cook and Molan P.A., 100 Hall St., PO Box 1465,
Concord, NH 03302-1465
Attorney John E. Vinson, Dept. of Corrections, 105 Pleasant St., Main Bldg., 4" floor,
PO Box 1806, Concord, NH 03302-1806
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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261

APPEAL OF DREW LEE DUGAL
DOCKET #97-7-19
Department of Corrections
March 4,1998

The New HampshirePersonnel AppealsBoard (Rule, Johnson and Wood) met on Wednesday, July 30, 1997,
under the authority of RSA 21-1:58 and RSA 541-A to convene a prehearing conferenceand hear oral argument
on the State's Motion to Dismissin the appeal of Drew Lee Dugal, aformer employee of the Department of
Corrections. Attorney Shawn Sullivan appeared on the appellant's behalf. Attorney John E. Vinson appeared on
behalf of the Department.

Mr. Dugal was appealing his June 9, 1997, Notice of Removal for Non-Disciplinary Reasons, in which the
Department of Correctionsasserted that it had medical documentson file indicating that the appellant was
medically unableto return to work as a Corrections Unit Manager. The Department further alleged that the
Department would be unable to make reasonable accommodationsor offer the appellant another position for
which he might qualify that would conform to his medical needs. The Department advised that his |eave under
the provisions of the Family and Medical Leave Act had expired on April 11, 1997, and the appellant's medical
condition had not improved to allow him to returnto work. The letter noted that Mr. Dugal had also applied for
accidental disability benefitsthrough the New Hampshire Retirement System.

Inthe apped filed on Mr. Dugal’s behalf, Attorney Sullivan argued that the Department's Notice of Removal for
Non-Disciplinary Reasonsdid not conform with Per 1002.02 of the Rules of the Division of Personnel and must
be deemed invalid. He argued that the appointing authority had failed to request a medical assessment from the
appellant's treating practitioner, that the department had failed to schedule an independent medical examination,
and failed to make any determination if the appellant's duties could be amended, or the employee could be

transferred or demoted to another positionfor which he was qualified.

Apped of Drew Lee Duga
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Mr. Vinson argued that the appeal was strictly procedural, and that the State had no reason to request additional
documentswhen it already had reliableevidencethat the appellant could not return to work. He noted that the
appellant's own physician had refused to allow the appellant to return to duty, and the appellant had applied for
disability retirement benefits.

Mr. Sullivan agreed that the challengewas procedural, but argued that the State should have been requiredto
comply with the provisionsof Per 1002.02 of the Rules of the Division of Personnel before removing the
appellant from his position. He argued that the State had an obligationto determineif there were any positions
into which the appellant could have been transferred or demoted before dismissinghim from his position.
However, he admitted that any relief which the Board might grant might be rendered moot if the appellant's
request for disability retirement was granted.

After consideringthe arguments offered by both parties, the Board voted to deny the Motion to Dismiss. In so
doing, the Board found that althoughthe material facts are not in dispute, the appellant's allegation that the
Department violated the Rules of the Division of Personnel could affect any remedy to which he might be

entitled. However, before scheduling the matter for a hearing on the merits, the Board requeststhat the appellant
providea report on the status of his applicationfor disability retirement benefits so that the Board might determine
whether any possible remedy might be rendered moot.

THE PERSONNEL APPEALSBOARD

Za- K7

Lisa A. Rule, Acting Chairperson

o sl

Paffick H.Wood: Commissfoner

cc: VirginiaLambel-ton, Director of Personnel, 25 Capitol St., Concord, NH 03301
John Vinson, Staff Counsel, Dept. Of Corrections, 105 Pleasant St., Concord, NH 03301
Shawn Sullivan, Attorney, Cook and Molan P.A., 100 Hall St., Concord, NH 03302-1465
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