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The New Hampshire Personnel Appeals Board (McNicholas and Rule) met Wednesday, 
A p r i l  17, 1991, t o  hear the terminat ion appeal o f  Robert F ie ld ,  a former 
employee o f  the D iv i s ion  f o r  Chi ldren and Youth Services. M r .  F i e l d  was a 
probationary Juvenile Services O f f i c e r  a t  the time o f  h i s  discharge f o r  
f a i l u r e  t o  meet the work standard. M r .  F ie ld,  who t e s t i f i e d  on h i s  own 
behalf,  was represented a t  the hearing by SEA General Counsel Michael C. 
Reynolds. Attorney Paul Sanderson represented the Department o f  Health and 
Human Services/Division f o r  Chi ldren and Youth Services (here inaf ter  "DCYSfl). 
Also t e s t i f y i n g  on behalf o f  DCYS was Sandra Ziegra, the appe l lan t fs  immediate 

) supervisor during h i s  employment w i t h  the agency. 
\- 

M r .  F i e l d  had also appealed h i s  non- cer t i f i ca t ion  f o r  the c l a s s i f i c a t i o n  
"Chi ld Protect ive Service Worker Traineef1 i n  the D i v i s i on  f o r  Chi ldren and 
Youth Services (Docket #90-0-6), and had requested t h a t  h i s  two appeals be 
consolidated. The Board denied the motion f o r  consolidation, bu t  granted the 
appel lantl s request t ha t  the testimony and evidence received i n  each o f  the 
hearings be included i n  the record o f  the other. 

M r .  F i e l d  was n o t i f i e d  by l e t t e r  dated Ju ly  20, 1990, signed by E f f i e  Malley, 
former Di rec tor  o f  DCYS, t h a t  he was t o  be discharged e f f e c t i v e  August 10, 
1990. The l e t t e r  o f  discharge s ta ted  t h a t  the appel lant  had no t  
s a t i s f a c t o r i l y  completed h i s  probationary per iod as a Juvenile Services 
O f f i ce r  11, and t ha t  he had been "unable t o  adequately provide services t o  the 
juven i les  i n  [h is  1 caren. The l e t t e r  s p e c i f i c a l l y  r e f  erred t o  the appel lant  I s  
unsat is fac tory  performance appraisal,  and the unfavorable assessment o f  h i s  
work performance by lfemployees o f  the Dover D i s t r i c t  Courtn. 

I n  h i s  o r i g i n a l  request f o r  hearing, the appel lant a l leged t ha t  the appoint ing 
au thor i t y  r e l i e d  p r ima r i l y  upon the flpersonal and inaccurate assessment o f  Mr .  
F i e l d ' s  performance9I by the Judge o f  the Dover D i s t r i c t  Court. He a lso argued 
t ha t  he was put  i n  charge o f  "over 100 casesw when he was f i r s t  employed by 
the Div is ion,  and tha t  most o f  those cases were Itbehind" and t ha t  the cases 
requ i red extensive catch-up work f o r  which the appel lant  received i n s u f f i c i e n t  
t r a i n i n g  and support. He a lso argued t h a t  by the end o f  h i s  per iod o f  
employment, he had met the Ifrequired work standardn t o  the extent  t ha t  the' 
work standard was ar t icu la ted.  
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The appellant tes t i f ied  that  DCYS had employed a " s i n k  or s w i m t r  philosophy and 
provided him insufficient training and supervision to allow him to  
successfully complete h i s  probationary period. He believed he was assigned 
the highest caseload of any of the JSO1s serving i n  the Eastern Area, and that  
"...what was too often wanted was a quick in tu i t ive  decision instead of a 
gathering of the facts1'. He argued that  h i s  problems i n  the Dover Dis t r ic t  
Court were nothing more than a personality confl ic t  w i t h  Judge Cullinane, and 
tha t  had he been transferred to another court, he could have successfully 
completed h i s  probationary period. He argued tha t  the purpose of the 
probationary period was to supervise and t ra in  new employees. He asked the 
Board to  give some consideration to  h i s  supervisor's assessment of him a s  
someone who learned from h i s  mistakes. 

Sandra Ziegra, the appellant's immediate supervisor, t e s t i f i ed  that  she 
supervises 11 Juvenile Services Officers assigned to 13 d i s t r i c t  courts i n  the 
Eastern Area. She said Field was primarily assigned to work i n  Dover Dis t r ic t  
Court, although he did limited work i n  the Durham Court. She t e s t i f i ed  tha t  
Field was the only one of 7 of f icers  who had worked w i t h  Judge Cullinane about 
whom she had received any complaints. Ms. Ziegra described the appellant as 
hard-working and dedicated. She t e s t i f i ed ,  however, that he had d i f f icu l ty  
w i t h  h i s  courtroom presentations, and that  he lacked confidence i n  h i s  case 

- 1  \. plans and recommendations. Her written comments on h i s  performance evaluation 
(DCYS Exhibit 11) questioned ". . . the practical and r e a l i s t i c  quality of some 
of h is  case plans1'. Ms. Ziegra also t e s t i f i ed  that  while the caseload i n  the 
Dover Dis t r ic t  Court i s  usually the highest of a l l  the Dis t r ic t  Courts, during 
Field 's  tenure, i t  was unusually low. She was therefore concerned about 
Field 's  ab i l i t y  to deal with a f u l l  caseload i f  and when such a caseload was 
assigned. 

I n  her evaluation of Field's performance, Ms. Ziegra noted the appellant 's  
d i f f icu l ty  i n  '!...requesting supervisory assistance i n  case planning 
decisionst1 and wrote that  he tended to seek assistance "only i n  a c r i s i s  
situation1'. The evaluation i n  general was "below expectationsn, with the 
following categories specifically noted as Ifbelow expectationsu: 

1. Performs responsibil i t ies with a minimum of mistakes. 
2.  Work i s  done thoroughly and followed up as  required. 
3. A s  assigned, makes necessary ora l  and/or verbal presentations 
effectively.  
4. Follows policy and procedural guidelines and instructions i n  an 
appropriate, effective way. 
5. Asks for  help when needed. 
6. Seeks and originates input to  and from others when trying to  solve 
problems or achieve goals. 
7. In the absence of specif ic  guidelines, develops effective ways to  
complete assignments. 
8. Makes suggestions for  improvements. 
9. Attempts to find solutions to  problems encountered and seeks guidance 
when necessary. 
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Ms. Ziegra t e s t i f i e d  t ha t  i n  add i t i on  t o  the agency's own concerns about the 
appel lant 's  work, DCYS had received complaints from the Dover Po l ice  
Department, Dover Special Education, attorneys and fami l i es  o f  ch i ld ren  i n  h i s  
caseload. She t e s t i f i e d  tha t  the termination decis ion was no t  predicated upon 
the l e t t e r  from Judge Cull inane. She sa id  she had no t  requested the l e t t e r ,  
but  t ha t  i t  had been requested by and the response mailed t o  Barbara Ingerson 
i n  the Commissionerls Of f i ce  a t  Health and Human Services. 

The appel lant  argued t ha t  he was no t  a probationary employee a t  the time o f  
termination. I n  support o f  t ha t  pos i t ion,  h i s  representat ive c i t e d  Per 302.23 
(a) (1)  o f  the Rules o f  the D iv i s ion  o f  Personnel, which states: 

I 1 A t  the end o f  5 months o r  sooner, probationary periods may be extended 
w i th  the approval o f  the d i rec tor ,  but  i n  no case s h a l l  a probationary 
per iod exceed one year. Any i n te r rup t i on  o f  serv ice during the 
probationary per iod s h a l l  no t  be counted toward accumulation o f  requ i red 
time o f  the probationary period." 

On January 10, 1990, DCYS requested approval t o  extend Robert F i e l d ' s  
probationary per iod f o r  three months, s ta t ing,  IfThis request i s  based upon Ms. 
Ziegrals uncerta inty as t o  whether o r  no t  M r .  F i e l d  w i l l  be able t o  perform 
adequately as a Juveni le Services Of f i ce r .  This add i t i ona l  three months w i l l  
enable Ms. Ziegra t o  be t te r  assess M r .  F i e l d ' s  a b i l i t y  t o  deal more 
e f f i c i e n t l y  w i th  h i s  c l i e n t s  and t h e i r  parents, improve h i s  knowledge o f  
ava i lab le  treatment resources and o f  the admin is t ra t ive  tasks required i n  
order t o  authorize payment f o r  these  resource^.^^ The extended probationary 
per iod would have expired on May 11, 1990. 

On A p r i l  10, 1990, DCYS again requested an extension o f  F i e l d ' s  probationary 
per iod t o  August 11, 1991. That request t o  the D i rec to r  o f  Personnel stated, 
" I n  January 1990, I sent you a request f o r  extension from February 11, 1990 t o  
May 11, 1990 which you approved on January 11, 1990. Since t h i s  extension, 
M r .  F i e l d  has improved i n  some areas. However, Ms. Ziegra f ee l s  there i s  
s t i l l  need f o r  improvement and wishes t o  observe h i s  performance f o r  an 
add i t i ona l  three months before recommending permanent appointment." 

The appellant argued t h a t  the Rules o f  the D i v i s i on  o f  Personnel only a l low an 
agency t o  make one request t ha t  an employee's probationary per iod be extended, 
and t ha t  such request must be made "a t  the end o f  5 months o r  sooner1'. The 
Board bel ieves the appel lant  has read the r u l e  too narrowly, overlooking i t s  
ac tua l  i n  ten t  . 
From the standpoint o f  administrat ive e f f i c iency ,  i t  would ce r t a i n l y  behoove 
an agency t o  request the maximum extension o f  an employee's probationary 
period, ra ther  than seeking incremental extensions o f  the probationary 
period. However, the Board bel ieves the i n t e n t  o f  the r u l e  i s  t o  l i m i t  the 
length  of time during which an employee can be considered probationary, and t o  
assure t ha t  the employee receives adequate no t i ce  t ha t  he/she i s  no t  meeting 
the required work standard. DCYS d i d  no t  attempt t o  extend M r .  F i e l d ' s  
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probationary period beyond the  year  maximum spec i f i ed  i n  the  Rules, and i n  
each instance,  the  reques t  f o r  an  add i t iona l  three-month extension was made a t  
l e a s t  30 days p r i o r  to the  an t i c ipa ted  exp i ra t ion  of the  probationary period. 

The Board found the  appel lant  to have been a probationary employee a t  t h e  t i m e  
of h i s  discharge from employment. Per 302.23 (c) of the  Rules of the  Divis ion  
of  Personnel provides t h a t ,  "At any time during t h e  probationary period an 
appointing au thor i ty  may remove an  employee whose performance does no t  meet 
the  required work standard,  provided t h a t  he s h a l l  r epor t  such removals to t h e  
d i r e c t o r  and t o  the  employee. Such dismissa l  s h a l l  no t  be a r b i t r a r y ,  i l l e g a l ,  
capr ic ious  or made i n  bad f a i t h  . " 
In  considerat ion of the  testimony and evidence, the  Board voted unanimously to 
uphold the  agency's termination o f  Robert F ie ld  f o r  f a i l u r e  to meet t h e  work 
standard p r i o r  to the  completion of h i s  probationary period. The appe l l an t  
was apprised of the  agency's concerns i n  supervisory meetings, through h i s  
performance appra i sa l ,  and i n  the  letters request ing extension of h i s  
probationary period. The appe l l an t  f a i l e d  to persuade the  Board t h a t  h i s  
discharge was a r b i t r a r y ,  i l l e g a l ,  capr ic ious  or made i n  bad f a i t h .  

/'' In  so rul ing ,  the  Board noted t h e  a p p e l l a n t ' s  contention t h a t  had he been 
' -I demoted .into a Child P ro tec t ive  Service  Worker ~ r a i n e e  pos i t ion ,  the  d ischarge  

appeal would have been moot. The Board does not  agree. The appe l l an t  was n o t  
being t ransfer red  to another pos i t ion  i n  the  same c l a s s  [See: Per  302.23 (b)] 
nor was he a promotional appointee f a i l i n g  to q u a l i f y  during t h e  probationary 
period i n  t h a t  class [See: Per 302.23 (c) (1) I .  Neither p a r t y  of fered  any 
evidence t o  suggest t h a t  the  a v a i l a b i l i t y  of a Child Protec t ive  Service Worker 
t r a i n e e  pos i t ion ,  or the  lack  the reof ,  would have a l t e r e d  the  dec i s ion  to 
remove him from the  pos i t ion  of  Juveni le  Services Off icer .  The a v a i l a b i l i t y  
of such a pos i t ion  i n t o  which he might have been demoted was merely 
f o r t u i t o u s ,  and has no bearing on t h e  propr ie ty  of  the  discharge decis ion .  
Accordingly, Mr. F i e l d ' s  appeal is denied. 

THE PERSO= APPEALS BOARD 

%at r  ick ~ / ~ c ~ i c h o l a s ,  Chairman 

/aa & 
L i s a  A. Rule 

I/-\ cc: Virgin ia  A. TTogel, Director of  Personnel 
1 Paul G. Sanderson, Legal Coordinator,  Div. f o r  Children & Youth Services  

Michael C. Reynolds, SEA General Counsel 
C i v i l  Bureau - Attorney General 's Off ice 
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The New Hampshire Personnel Appeals Board (McNicholas and Rule) met Wednesday, 
Ju ly  17, 1991, t o  consider the appel lant 's  June 13, 1991 Motion f o r  
Reconsideration o f  the Board's May 24, 1991 decision i n  the terminat ion appeal 
o f  Robert Fie ld,  a former employee o f  the D iv i s ion  f o r  Chi ldren and Youth 
Services. M r .  F i e l d  was a probationary Juveni le Services O f f i c e r  a t  the t ime 
o f  h i s  discharge f o r  f a i l u r e  t o  meet the work standard. 

I n  support o f  h i s  Motion, the appel lant, through h i s  representat ive SEA 
General Counsel Michael Reynolds, r e i t e r a t e d  one o f  h i s  o r i g i n a l  arguments 
t h a t  the agency had no au thor i t y  t o  request more than one extension o f  h i s  
probationary period, and h i s  appeal should therefore be t reated as an appeal 
by a permanent, f u l l - t ime  employee. I n  so doing, he argued t h a t  the Board had 
i n te rp re ted  Per 302.23 (a) (1) too broadly, and t ha t  the agency could on ly  
request one extension o f  h i s  probationary period. This issue, having been 
ra ised  during the appeal on the mer i ts,  was addressed i n  the Board's o r i g i n a l  
order. Those f ind ings are aff irmed. 

The Rules provide t ha t  no employee s h a l l  be required t o  serve a probationary 
per iod  i n  excess o f  one year. The Rules a lso provide t ha t  the appoint ing 
author i ty ,  a t  the end o f  f i v e  months o r  sooner, must n o t i f y  an employee t h a t  
h i s  probationary per iod i s  being extended. The D iv is ion  f o r  Chi ldren and 
Youth Services adhered t o  t ha t  standard. The D iv is ion  f o r  Chi ldren and Youth 
Services f i r s t  requested t ha t  the appel lant 's  probationary per iod  be extended 
by three months t o  al low him t o  demonstrate h i s  a b i l i t y  t o  perform the work 
s a t i s f a c t o r i l y .  Having f a i l e d  t o  do so, the agency would have been w e l l  
w i t h i n  i t s  d iscre t ion i n  discharging him a t  t ha t  time. Instead, the agency 
provided the employee another three months i n  which t o  demonstrate t ha t  he 
could perform h i s  dut ies s a t i s f a c t o r i l y .  Having f a i l e d  t o  do so, he was 
discharged. 

The appellant argued t h a t  DCYS r e l i e d  i n  i t s  discharge decision upon the Ju ly  
16, 1990 l e t t e r  from Judge Cull inane, t h a t  the agency had no t  sought i n p u t  
from any o f  the other d i s t r i c t  cour t  judges before whom the appel lant  had 
appeared, and f a i l e d  t o  provide the appel lant  w i t h  a copy o f  Judge Cul l inanets  
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l e t t e r  p r i o r  t o  h i s  discharge from employment. The appellant therefore 
a l leged t ha t  t h i s  termination e f f e c t i v e l y  ''allows a D i s t r i c t  Court judge, 
through c r i t i c i s m s  the employee i s  no t  t o l d  about, t o  terminate an employee 
w i t h  the appoint ing author i ty  tak ing the pos i t i on  t ha t  i t  w i l l  no t  t r y  t o  
determine i f  i t  might not  be the judge who i s  wrong." 

Upon review o f  the record, the Board noted t h a t  the performance evaluat ion 
which apprised M r .  F i e l d  o f  the many def ic ienc ies  i n  h i s  work, and ra ted  h i s  
o v e r a l l  performance as "below expec ta t ions~  was prepared on Ju ly  9, 1990, 
signed by the Supervisor and Area Administrator on Ju ly  10, and signed by the 
appel lant  himself on July 10, 1990. Two weeks e a r l i e r ,  on June 25, 1990, he 
was n o t i f i e d  by l e t t e r  from the Area Administrator t ha t  he would no t  be 
recommended f o r  promotion t o  permanent status. Clearly, the decis ion t o  
remove the appel lant  from h i s  pos i t i on  o f  Juveni le Services O f f i ce r  had been 
made long before DCYS received Judge Cul l inane's Ju ly  16th l e t t e r .  The Board 
found the appel lant 's  i n a b i l i t y  t o  meet the work standard, as described by the 
performance evaluation, provided s u f f i c i e n t  grounds t o  sustain h i s  discharge. 

The appellant argued tha t  the appoint ing au thor i t y  admitted t o  o f f e r i n g  the 
appel lant  i n s u f f i c i e n t  t r a i n i ng  t o  successful ly perform the dut ies and 
respons ib i l i t i e s  o f  h i s  posi t ion.  There was no evidence submitted, however, 
which might support a f i nd ing  t ha t  Mr .  F i e l d  received any less  t r a i n i n g  than 
h i s  peers, o r  t h a t  probationary Juveni le Services Of f i ce r  i n  general were 
unable t o  a t t a i n  permanent s ta tus because o f  inadequate t ra in ing.  Sta te 's  
Exh ib i t  11, page 19, i s  the recommendation t h a t  one employee serv ing an 
extended probationary per iod be made permanent, whi le M r .  F i e l d  be extended 
f o r  three add i t i ona l  months. 

The appellant argued t ha t  three weeks p r i o r  t o  h i s  discharge, DCYS had assured 
him he would a t t a i n  permanent status, and was bound by tha t  assurance. The 
Board would again po in t  t o  the l e t t e r  o f  June 25, 1990 t o  the appel lant, 
c l e a r l y  informing him tha t  he would not  a t t a i n  permanent s ta tus as a Juveni le 
Services Of f i ce r .  

He argued t ha t  the Div is ion o f  Personnel's decis ion refusing t o  c e r t i f y  him as 
a candidate f o r  a pos i t i on  o f  Ch i ld  Protect ive  Service Worker " i l l e g a l l y  
e f fec ted  h i s  termination. Regardless o f  whether the appointing au thor i t y  
would have discharged M r .  F i e l d  e n t i r e l y  i f  there were no other pos i t i ons  f o r  
which he qua l i f i ed ,  the f a c t  remains tha t  wi thout  the d i r ec to r ' s  i l l e g a l  
actions, M r .  F i e l d  would not  have a discharge on h i s  record." Simply put, the 
agency had already n o t i f i e d  the appel lant  on June 25, 1990, t ha t  he would no t  
be made permanent upon completion o f  h i s  probationary period. On Ju ly  11, 
1990, the D i rec to r  o f  the D iv i s ion  f o r  Chi ldren and Youth Services requested a 
waiver t o  al low Mr .  F i e l d  t o  be considered as a candidate f o r  a pos i t i on  o f  
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C h i l d  P ro tec t i ve  Services O f f i c e r ,  knowing t h a t  the  D i r e c t o r  o f  Personnel had 
already denied him c e r t i f i c a t i o n  f o r  such pos i t i ons .  Not ice  o f  h i s  discharge 
was dated Ju l y  20, 1990, w i t h  an e f f e c t i v e  date o f  discharge o f  August 10, 
1990. With f u l l  knowledge t h a t  demotion t o  C h i l d  P ro tec t i ve  Serv ice Worker 
Trainee would n o t  be permi t ted  by the D i v i s i o n  o f  Personnel, the  agency 
n o t i f i e d  the appe l lan t  o f  discharge. 

Inasmuch as M r .  F i e l d  was a probationary employee a t  the t ime o f  h i s  discharge 
from employment, he had the burden o f  p rov ing  t h a t  the agency's dec is ion  t o  
terminate h i s  employment was a r b i t r a r y ,  i l l e g a l ,  capr ic ious,  o r  made i n  bad 
f a i t h .  Having f a i l e d  t o  do so, h i s  appeal was denied. I n  request ing 
reconsiderat ion o f  t h a t  decision, the appe l lan t  has now f a i l e d  t o  r a i s e  any 
arguments o r  o f f e r  any evidence n o t  already r a i s e d  and addressed which cou ld  
support a conclusion t h a t  the  Board's f i n d i n g s  were i l l e g a l  o r  unreasonable 
based upon the record  before i t . 

Accordingly, the appe l lan t 's  Motion f o r  Reconsiderat ion i s  denied. 

THE PERSONNEL APPEALS BOARD 

& 
h a  A. Rule 

cc: V i r g i n i a  A. Vogel, D i r e c t o r  o f  Personnel 
Paul G. Sanderson, Legal  Coordinator, Div. f o r  Chi ldren & Youth Serv ices 
Michael C. Reynolds, SEA General Counsel 
C i v i l  Bureau - Attorney General's O f f i c e  


