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The New Hampshire Personnel Appeals Board (Wood, Johnson and Casey) met in public session
on Wednesday, December 5,2007, under the authority of RSA 21-1:58, to consider the appeal filed
by SEA Grievance Representative Randy Choiniere on behalf of Darlene Frappiea, a former part-
time temporary employee of the NH Department of Employment Security. The Board also -
reviewed the Department of Employment Security's Response to Appeals and Motion to Dismiss,
filed on October 9, 2007 by Attorney Charles Bradley, and the Union's October 11,2007 response.

After reviewing the pleadings, the Board found that the following facts are not in dispute: |
1. Ms. Frappiea was employed by the Department of Employment Security as a temporary,
part-time Certifying Officer 1.
2. Ms. Frappiea was laid off-from her temporary part-time position effective August 1,2007.

In support of his request for a hearing, Mr. Choiniere argued that the rules were improperly applied,
citing Per 101, the Purpose and Scope of the Rules and Per 1100, the Layoff rules. Mr. Choiniere
did not indicate how or why he considered Ms. Frappiea's layoff a violation or a misapplication of

either rule.

In detailing the reasons why the layoff was allegedly inappropriate, Mr. Choiniere argued that the
layoff was effected in violation of the Collective Bargaining Agreement and the provisions of RSA
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273-A. He also argued that the layoff was unjust under the circumstances, citing RSA 21-1:58, |.
Mr. Choiniere claimed that the layoff was the result of anti-union animus and retaliation against a
union member in good standing after she sought assistance from a steward, asserting that, "The
layoff has had a chilling effect on the workplace and discouraged other employees from engaging

in union activity or approaching stewards for assistance."

In his Response and Motion to Dismiss, Attorney Bradley indicated that Ms. Frappiea was a part-
time temporary employee whose position was discontinued on August 31, 2007. Attorney Bradley
indicated that the Department denied the factual allegations outlined in paragraph 8 of the appeal
and disagreed with the conclusions expressed in paragraphs 6 and 7 of the appeal. Attorney
Bradley moved for dismissal of the appeal, arguing that as a part-time employee at the time of
layoff, the appellanthad no right to appeal under New Hampshire statutory law, the Personnel
Rules of the State of New Hampshire and/or the Rules of the Personnel Appeals Board. In support
of that position, Attorney Bradley cited the NH Supreme Court's decision in the Appeal of Higgins-
Brodersen, 133 N.H. 576 (1990).

In his response, Mr. Choiniere argued that NHES failed to state the basis for its objection or
indicate which facts the State alleged to be untrue, including the Appellant's assertion that she was
a union member in good standing, that she approached her union steward about payment of
benefits or that the State reduced the appellant's working hours. Mr: Choiniere also argued that
the decision in Higgins-Brodersen "...clearly states that,part-time employees have appeal rights
under 21-1:46" and that "...appeal rights under RSA 21-1:46 apply to Ms. Frappiea irrespective of
her status as either temporary part-time or part-time indefinite."

Having considered the pleadings, including the original appeal, the State's response and motion to
dismiss, and the appellant's objection thereto, the Board found the following:

1. RSA 21-1:46 states, in pertinent part, "The personnel appeals board shall hear and decide
appeals as provided by RSA 21-1:57 and 21-1:58 and appeals of decisions arising out of
application of the rules-adopted by the director of personnel...”



2. RSA 21-1:58 provides for appeal by "Any permanent employee who is affected by any
application of the personnel rules, except for those rules enumeratedin RSA 21-1:46, | and
the application of rules in classification decisions appealable under RSA 21-1:57..." Ms.
Frappiea is not a permanent employee. As such, she has no right of appeal under the
provisions of RSA 21-1:58.

3. RSA 21-1:57 provides for appeal by, "The employee or the departmenthead, or both,
affected by the allocation of a position in a classification plan..." Ms. Frappiea's layoff is
unrelated to the allocation of a position in a classification plan.

4. According to the Court's decision in Higains-Brodersen,?, "RSA 21-1:46 grants to the Board

general authority to hear and decide appeals arising out of the rules adopted by the
director of personnel... The statute makes no distinction as to employment status; thus
part-time employees appear subject to this provision."

5. Although the appellanthas a right to appeal a decision arising out of an application of the
rules adopted by the Director of Personnel, the appellant failed to state which of the
personnel rules adopted by the Director of Personnel affecting part-time employees was
allegedly violated or improperly applied.

6. According to the pleadings submitted by the appellant, Ms. Frappiea's layoff "was effected
in violation of the applicable Collective Bargaining Agreement (CBA).... [and] ...was also
made in violation of RSA 273-A."

7. Although the Court's decision in Higains-Brodersen affirms the right of part-time
employees to appeal, it limits the basis for appeal to those matters arising out of an
application of rules adopted by the Director of Personnel. Specifically, the Court wrote,
"Upon review we conclude that the petitioners' claims are founded upon [a statute] and do
not arise out of an application of the personnel rules. We therefore hold that the Board's
conclusion, that it lacked jurisdiction to hear their appeal under RSA 21-1:46, was both

legal and reasonable...”

Having carefully reviewed the pleadings submitted by the parties, the Board found that Ms.
Frappiea's appeal involves an alleged violation of a statute (RSA 273-A) and an alleged violation of
the Collective Bargaining Agreement. Accordingly, the Board found that those issues are outside

' A copy of the decision was available in the Board's records. in the future, if parties cite a law, a
rule, a decision or an order in support of a motion to dismiss, that party must attach a copy of
same to the motion at the time of filing.



, \ the Board's jurisdiction as defined by RSA 21-1:46. Accordingly, the Board voted unanimously to
DISMISS the appeal.
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Board's Response to Appellant's Motion for Reconsideration,
Department's Objection to Motion for Reconsideration
and Motion to DismissMotion for Reconsideration, and
Appellant's Response to Motion to Dismiss Motion for Reconsideration

April 25,2008
By letter dated March 28,2008, SEA Grievance Representative Randy Choinierefiled
the Appellant's Motion for Reconsideration of the Board's February 27,2008 decisionin
the above-titled appeal. By letter dated April 3,2008, Attorney Charles H. Bradley, 111,
filed the Department's Objectionto Motion for Reconsideration and Motionto Dismiss
Motion for Reconsideration. On April 4,2008, Mr. Choinierefiled hisresponseto the
State's Motion to Dismiss Motion for Reconsideration.

After reviewing al the pleadings, the Board voted unanimously to DENY the State's
Motion to Dismiss Motion for Reconsideration. In so doing, the Board found that the
SEA’s failureto deliver a copy of its Motion for Reconsiderationto the State on the same
datethat said Motion was submittedto the Personnel Appeals Board may well have been
attributableto clerical error, and that delivery of that Motionto the State on adate | ater
than the date upon which it was deliveredto the Board did not unduly prejudicethe State
in this particular instance. Assuch, the Board voted to review the Appellant's Motion to
determine whether or not the Appellant had set forth grounds upon which the Board
might concludethat its decision was either unlawful or unreasonable.
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In accordancewith Per 208.03 (b), amotion for reconsideration must, «...set forth fully
every ground upon which it is claimed that the decisionor order complained of is
unlawful or unreasonable."” Having carefully reviewed the Motion and Objection in light
of the pleadingsfiled by the parties, and the Board's February 27,2008 Decision
dismissing Ms. Frappieda's appea as a matter outsidethe Board's subject matter
jurisdiction, the Board voted unanimously to AFFIRM that decision and DENY the
Appellant's Motionfor Reconsideration. 1n so doing, the Board found that the Appellant
offeredinsufficient reason for the Board to conclude that its order was unlawful or

unreasonable.
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