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APPEAL OF ELAINE PUGERE 

March 29, 1988 

At its meeting on Tueday, March 29, 1988, the Personnel Appeals Board, 
Commissioners Cushman and Platt sitting, reviewed the appeal of Elaine 
Fugere filed on her behalf by the State Employees' Association by letter 
dated March 21, 1988. 

The State En~ployees' Association contends that an appeal to the Director 
of Personnel was filed by letter to the Director dated December 3, 1987, 
and that the Director did not respond to the appeal request. 

The Board will allow the Director fifteen days from the date of this 
notice to provide the Board with information relative to this appeal ' 

- prior to scheduling the matter for hearing. 
i '  

-- 

MARY ANJ~JSTEELE 
Executive Secretary 

rnas 
cc: Virginia A. Vogel, Director of Personnel 

Jean Chellis, SEA Field Representative 

Dr. David Larrabee, President 
New Hampshire Vocational Technical Institute 

Mary Pillsbury Brown, Cornrnissioner 
Department of Postsecondary Education 
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On July 19, 1988, a prehearing conference was held in the above-captioned 
matter. The appellant was represented by Shaun Sullivan of the State 
Employees' Association. Assistant Attorney General Robert Dunn appeared on 
behalf of the New Hampshire Technical Institute. 

At the hearingl the parties stipulated that the March 311 1988 letter from 
Arthur Harris to Elaine Fugere was one of both increment denial and termina- 
tion. The issues to be presented at the evidentiary hearing will be limited 
to those incidents giving rise to that March 31, 1988 letter. The parties 
agreed that the depositions of the appellant and Dr. David Larrabee would be 
taken prior to the hearing. The appellant's representative indicated that a 
meeting with the Director of Personnel was scheduled for July 21, 1988 on 
the appeal of the first denial of an annual increment. The Board hereby 
orders that all "step" appeals relative to that increment shall be completed 
on or before August 19, 1988. 

/"- 

i The State indicated that it expected to present three witnesses and the 
appellant stated that it expected to present five to ten witnesses. Both 
parties requested that the Board allow longer than one hour for the presen- 
tation of evidence. 

The Board has scheduled this matter for 1:00 p.m. on Wednesday, 
September 14, 1988 in Room 401 of the State Flouse Annex, Concord, New 
Hampshire. The Board will schedule no other hearings for that afternoon. 
No further continuances shall be granted. The parties should make every 
effort to determine whether stipulations of fact can be submitted. If there 
are any other legal. issues to be resolvedl motions ah11 be filed no later 
than September 1, 1988 setting forth the issues and relief requested. In 
the event a settlement is reached prior to the hearingl the parties shall 
notify the Board immediately. 

FOR THE PERSONNEL APPEALS BOARD 

MARY ANN ~ITEJ~LE~ Executive Secretary 

cc: Michael Reynold, General Counsel 
State Employees' Association 

Robert E. Dunnl Jr. 
Assistant Attorney General 

Virginia A. Vogel, Director of Personnel 
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APPEAL OF ELAINE FUGERE 
Order on Pending Motions 

A. Motion f o r  Contempt 

Fol lowing the Board's recent decision, Appellant was re ins ta ted  t o  her 
pos i t i on  as an Associate Professor i n  the Dental Aux i l i a r ies  Program. The 
Dental Aux i l i a r i es  Program consists o f  a Dental Assist ing Program and a Dental  
Hygiene Program. These l a t t e r  programs were apparently separate when 
Appellant was hired, bu t  have s ince been combined i n t o  the Dental  Aux i l i a r i es  
Program. 

When Appellant was wrongful ly discharged, her assignments f e l l  p r ima r i l y  
w i t h i n  the Dental Assist ing Program. Fol lowing reinstatement, however, her 

i 
assignments cover both areas w i th  greater emphasis i n  the Dental Hygiene 

) Program. See Summer Schedule 1989, Exh ib i t  B. 

Appellant claims she was reassigned t o  du t ies  w i t h i n  the Dental Hygiene 
Program i n  order t o  force her resignat ion,  i n  v i o l a t i o n  o f  NHTI1s t rans fe r  
requirements, and i n  v i o l a t i o n  o f  the Board's order. She also claims t h a t  
NHTI refuses t o  discuss t h i s  reassignment with her. 

The Bo&rdl'sorder provides t h a t  Appellant be re ins ta ted t o  her former 
pos i t ion.  Since NHTI apparently d i d  t h i s ,  i t  has not  d i r e c t l y  v io la ted  the 
order. Accordingly, the Motion f o r  Contempt i s  denied. Further ac t ion  on 
Appellant 's claims w i l l  be deferred, as discussed below. 

Appellant has not  al leged t h a t  the reassignment const i tu tes  a t rans fe r  
w i t h i n  the meaning o f  Per 101.38. Such t ransfers  can only be made f o r  the 
best i n t e res t s  o f  the agency. Per 302.05(b). The Board can see no reason t o  
ho ld  the agency t o  a higher standard when deal ing w i th  the reassignment o f  a 
schedule. 

The Appellant has, however, a l leged what amounts t o  bad f a i t h  on the p a r t  
of NHTI. while the al legat ions,  standing alone, do not  necessari ly support the 
claim, the~bard ;  does not  look favorably on NHTI1s al leged re fusa l  t o  discuss 
the matter w i t h  Appellant. Accordingly, the Board orders NHTI t o  make the 
appropriate supervisory and admin is t ra t ive  s t a f f  ava i lab le  t o  Appellant f o r  
good f a i t h  discussions. 
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The Board d i r e c t s  Appel lant t o  f o l l o w  t h e  usua l  adjustment and appeal 
procedure with NHTI before  b r ing ing  the  matter  t o  the  Board f o r  f u r t h e r  
considerat ion.  I f  Appel lant remains convinced o f  NHTI1s bad f a i t h ,  she may 
f i l e  an appeal w i t h  t h e  Board a l l e g i n g  s p e c i f i c  f a c t s  t o  support her  claim. 

F i n a l l y ,  t he  Board urges NHTI t o  take reasonable steps t o  make Appel lant  
persona l ly  and p ro fess iona l l y  comfortable w i t h  her  new assignments. Ne i ther  
NHTI nor i t s  students w i l l  b e n e f i t  from an i n s t r u c t o r  cas t  a d r i f t  i n  an 
unfami l ia r  and h o s t i l e  area. 

B. Motion f o r  Re-hearina. 

Appel lant 's Motion f o r  rehearing i s  granted. The hear ing w i l l  be 
scheduled f o r  Wednesday, July  19, 1989 a t  1:30 p.m. i n  Room 401 o f  t h e  S t a t e  
House Annex, School S t reet ,  Concord, New Hampshire. The Board w i l l  r ece ive  
whatever testimony and other  evidence o r  argument the  p a r t i e s  des i re  t o  submit 
on the  issues r a i s e d  by the Motion. 

One hour w i l l  be al lowed f o r  t he  hearing. The p a r t i e s  should a l s o  be 
prepared a t  the  hear ing  t o  present a w r i t t e n  summary o f  t h e i r  ac t i ons  t o  
comply w i t h  the  Board's d i r e c t i v e s  s ince the  date o f  t h i s  Board's o r i g i n a l  
order, and subsequent t o  t h i s  n o t i c e  o f  scheduling. Both Appel lant,  i f  he r  

/' 
teaching schedule w i l l  permit ,  and a representa t ive  o f  the  agency should make 
every:eSfor,tto appear persona l ly  a t  t he  scheduled hearing. I f  t h e  p a r t i e s  C1 r e q u i r e  more time, they should so n o t i f y  the  Board w i t h i n  t e n  days o f  t h i s  
order. 

FOR THE PERSONNEL APPEALS BOARD 

cc : Sarah Mp ley ,  Human Resource Coordinator 
New Hampshire Technical I n s t i t u t e  

Robert Dunn, Ass is tan t  Attorney General 
O f f i c e  o f  t he  Attorney General 

Jon Meyer 
Backus, Meyer and Solomon 
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APPEAL OF ELAINE FUGERE 

The Personnel Appeals Board, Commissioners McNicholas, Cushman and Scott,  
s i t t i n g ,  met on March 8, 1989 t o  consider the Appeal o f  E la ine Fugere, a 
former employee o f  the New Hampshire Technical I n s t i t u t e .  

Chris Henchey, D i rec tor  o f  Operations, State Employees1 Associat ion and 
Attorney Jon Meyer appeared on behalf o f  the appellant. Assistant  Attorney 
General Robert E. Dunn, Jr. appeared on behalf o f  the agency. 

The undisputed facts,  as they appear from the record, bear repeating. 
During the time o f  the events i n  question, Appellant was an Associate 
Professor i n  the  Dental Aux i l i a r i es  Program, a p a r t  o f  the  New Hampshire 
Technical I n s t i t u t e  (vlNHTIvl). 

A. F i r s t  den ia l  o f  increment and l e t t e r  o f  warning. ~ 
LJ On July 13, 1987, Dr. David Larrabee, President o f  NHTI, gave Appellant a 

w r i t t en  l e t t e r  o f  warning and n o t i f i e d  Appellant t ha t  she would no t  receive 
I 

her annual salary increase scheduled f o r  August, 1987. On Ju ly  17, 1987, 
Appellant, through Attorney Carol Ann Conboy, appealed the l e t t e r  o f  warning 
t o  Mary P. Brown, Commissioner o f  Postsecondary Vocational-Technical Education. I 

1 

On November 6, Commissioner Brown held a hearing f o r  Appellant. 
Commissioner Brown upheld the ac t ion  o f  Dr .  Larrabee i n  a memorandum dated 
November 24, 1987. On December 3, 1987, Appellant, through SEA F i e l d  
Representative Jean Chel l is ,  appealed the adverse decis ion t o  the D i rec to r  of 
Personnel. 

On March 21, 1988, F i e l d  Representative Che l l i s  n o t i f i e d  the Board t h a t  
the Director  had not  taken any ac t ion  on the appeal. Accordingly, on March 
29, the Board ordered the D i rec to r  t o  provide the Board w i t h  pe r t i nen t  
informat ion r e l a t i v e  t o  the appeal. The Di rector  responded on A p r i l  18, 
i nd ica t ing  t ha t  she had invest igated the matter, and t ha t  although she had not  
held a hearing, she bel ieved t h a t  the l e t t e r  of warning was appropr iate based 
on the informat ion avai lable.  

This matter apparently l a y  i n  limbo for  a long time thereaf ter .  The Board 
issued an order on July 29, 1988, which stated t h a t  the D i rec to r  had scheduled 
a hearing on t h i s  f i r s t  den ia l  of increment f o r  July 21, and ordered a l l  
91stepv1 appeals r e l a t i v e  t o  t h a t  increment completed by August 19. On August 
8, however, the Di rec tor  n o t i f i e d  the Board t h a t  i n  f a c t  no hearing was 

' scheduled. 
-1 
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On August 15, 1988, Appellant requested the Board to  default  the 
appointing authority based upon the delay i n  responding t o  the appeal. The 
record before the Board suggests tha t  no further action has been taken by the 
Director relat ive t o  the appeal of the f i r s t  l e t t e r  of warning and increment 
denial. 

B. Second denial of increment and termination. 

On March 31, 1988, Arthur Harris, Dean of Academic Affairs for  NHTI, gave 
Appellant "notification of an in ten t  not to  award an increment increase." He 
a lso  informed Appellant t ha t ,  "according to  the requirements of t h i s  section 
[Per 304.04(a)l, I sha l l  recommend that  you be discharged a s  of August 21, 
1988." On A p r i l  11, Appellant appealed the action taken i n  the March 31 
l e t t e r ,  t o  the extent that  the l e t t e r  "would be considered by the Personnel 
Appeals Board t o  be a termination or a de facto termination." 

I n  that appeal, and i n  subsequent correspondence to  the Board dated May 4, 
1988, Appellant sought c la r i f ica t ion  of both the procedural e f fec t  of the 
March 31 l e t t e r  and specification of the reasons for the action taken. This 
was apparently supplied by Dr. Larrabee i n  h i s  l e t t e r  of July 19 (which 
mistakenly bears the date of June 19).  

/ 
I , On August 22, 1988, Dr. Larrabee informed appellant tha t :  
\\. ' 

your employment i s  terminated due t o  a second increment denial 
because of unsatisfactory work performance. This i s  effect ive August 
21, 1988. 

On August 26, Appellant f i l e d  an appeal of the termination. 

On August 31, 1988, Attorney Jon Meyer f i l ed  h i s  appearance on behalf of 
Appellant, and on September 7, the SEA withdrew the i r  appearance. On 
September 13, Attorney Meyer f i l e d  a Motion for  Reinstatement. 

C. Motion for  Reinstatement. 

I n  her Motion for  Reinstatement Appellant argues that  the termination is 
improper because i t  f a i l s  t o  comply w i t h  the requirements of the Rules of the 
Division of Personnel. For the reasons stated below, the Board agrees. 

Per 304.04(a) provides i n  pertinent part  as  follows: 

[Aln appointing authority may withhold an increase for  unsatisfactory 
work performance, but i n  no event sha l l  an annual increase be 
withheld for  more than one year. I f ,  a t  the end of the second year, 
the employee is suff ic ient ly  borderline as  t o  not warrant an 
increase, he must be transferred, demoted or discharged. 

, 
I '  
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NHTI argues t h a t  t h i s  sect ion gives i t  the r i g h t  t o  discharge the  employee a t  
the end o f  the second year i f  the employee's work remains unsat is factory.  
Appellant argues tha t  NHTI may not  r e l y  so l e l y  on t h i s  sect ion t o  discharge an 
employee, bu t  instead must conform t o  the ordinary r u l e s  regarding discharge. 

The Board agrees w i t h  Appellant. The Board i n i t i a l l y  notes t h a t  ne i t he r  
Party i s  aware o f  any other instance when Per 304.04(a) has been used as the 
so le  reason f o r  discharging an employee. The Board i s  s i m i l a r l y  unaware o f  
any such use. 

Per 304.04(a) appears i n  Part  Per 304 e n t i t l e d  "Compensation Plan.'' That 
Par t  deals w i t h  compensation. The sect ions surrounding Per 304.04(a) do n o t  
provide guidance i n  d i sc i p l i na r y  matters. Par t  Per 308, on the other hand, 
deals w i t h  Separation and Demotion. This placement o f  Per 304.04(a) among 
r u l e s  deal ing w i t h  compensation, w i t h  no spec i f i c  cross- reference t o  the 
sect ion i n  the d i sc i p l i na r y  ru les ,  suggests t o  the Board t h a t  Per 304.04(a) 
does not  provide a way t o  bypass the prov is ions o f  Par t  Per 308. 

Per 308.03(3)(e) l i s t s  l lunsatisfactory work1' as one o f  the  "other 
offensesn. Other offenses are handled as provided i n  Per 308.03(4). Under 
Per 308.03(4)(3), an employee may be discharged only a f t e r  the t h i r d  w r i t t e n  
warning f o r  the same offense such as unsat is fac tory  work. I f  Per 304.04(a) 
were intended t o  provide an a l t e rna t i ve  method o f  discharge f o r  unsat is fac tory  /(-“'‘i 
work, the Board would have expected some reference t o  t h a t  f a c t  i n  Per 308.03. 

.- ' 
I r o n i c a l l y ,  Per 304.04( b) provides the employee w i t h  some assurance t ha t ,  

although the "work i s  not  o f  the qua l i t y  and quant i ty  expected," h i s  
performance i s  "not immediately o f  a l e v e l  t o  warrant d i s ~ h a r g e . ~  This i s  
qu i t e  d i f f e ren t  from the d i s c i p l i n a r y  sec t ion ' s  requirement t h a t  l e t t e r s  o f  
warning conta in  the no t i ce  t h a t  "unless co r rec t i ve  ac t ion  i s  taken the 
employee w i l l  be subject t o  discharge." Per 308.03(4) (b) . This f u r t he r  
supports the Board's conclusion t ha t  Per 304.04(a) l i m i t s  the appoint ing 
au tho r i t y ' s  a b i l i t y  t o  wi thhold salary increases, ra the r  than adding t o  the  
appoint ing au thor i t y ' s  opt ions i n  d i s c i p l i n a r y  matters. 

I t  i s  a lso  i r o n i c  t h a t  Commissioner Brown s ta ted i n  her November 24, 1987 
decis ion t h a t  Appellant's ''job i s  not  i n  jeopardy a t  t h i s  time.'' While Dr. 
Larrabeels Ju ly  19, 1988 l e t t e r  suggests t h a t  many o f  the a l leged de f i c ienc ies  
arose a f t e r  Commissioner Brown's decision, the record shows no w r i t t e n  l e t t e r  
o r  memorandum advising Appel lant t ha t  her j ob  was i n  jeopardy p r i o r  t o  the 
March 31, 1988 l e t t e r  o f  i n t e n t  t o  terminate. 

F i na l l y ,  the Board notes t ha t  the Di rec tor ,  i n  her November 3, 1987 l e t t e r  
t o  Commissioner Brown, advised the appoint ing au thor i t y  t o  proceed i n  the way 
the Board and the Appellant i n t e r p r e t  the Rules. I n  t ha t  l e t t e r  the D i r ec to r  
concludes w i t h  the fo l l ow ing  paragraph: 
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I n  closing, I would comment tha t  the l e t t e r  i s  one written warning, 
or one disciplinary action, which is notifying ms. Fugere tha t  her work i s  
unsatisfactory and as  such her increment w i l l  not be authorized. I f  her 
work performance continues to  be unsatisfactory, then you would be 
required to  have two written warnings on f i l e  and then a t h i r d  which would 
e her l e t t e r  of,termination. 

nasls aaaea. I 

D. Request for  Default. 

The Board denies the request for  default. F i r s t ,  the appointing authority 
cannot be held l iab le  for  any delay caused by the Division of Personnel. The 
Board can see no purpose i n  penalizing NHTI for  the D i v i s i o ' n ' s  delay. 

NHTI1s delay, on the other hand, seems to  be the resu l t ,  a t  l e a s t  i n  par t ,  
of confusion over the proper way of handling an appeal taken direct ly  t o  
Commissioner Brown, rather than taken up f i r s t  within NHTI. Additionally, 
Appellant has not alleged any prejudice due t o  the delay. 

Furthermore, appeals t o  the Board had been taken up as  early as  March 21, 
1988, a f u l l  f ive  months before the eventual action terminating Appellant's 

H .. employment w i t h  NHTI was to  become effective.  I n  its order of J u l y  17, 1988, 
I the Board notified the part ies  of scheduling of a pre-hearing conference on 

J u l y  12, 1988, intended t o  narrow the factual  issues of the case. On June 27, 
1988, the State  Employees1 Association, then representing Appellant, requested 
a continuance. Were i t  not for  Appellant's Motion, the matter might have been 
set t led prior t o  Appellant's l a s t  scheduled day of work. 

E. Order. 

Appellant i s  hereby ordered reinstated. 

Since the appointing authority may withhold only one increment, a t  l e a s t  
one of the two increments w i l l  have t o  be granted. The Board hopes that  the 
parties can work out among themselves which one w i l l  be withheld i n  order t o  
most quickly put their  differences behind them. 

If the par t ies  cannot agree, however, they should notify the Board t o  
schedule a hearing. A t  tha t  hearing, the Board w i l l  receive evidence on the 
f i r s t  increment denial. If  the f i r s t  denial i s  upheld, then the second w i l l  
be rendered moot. If  the f i r s t  denial i s  overturned, the Board w i l l  schedule 
a hearing to  consider the second denial. 

The question of back pay r e s t s  solely upon resolution reached by the 
parties,  or i n  further hearings before the Board, concerning the f i r s t  or 
second denial of increment. The Board w i l l  not order back pay fo r  the period 
following August 21, 1988. ,/- '\ 
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Appellant had ample opportunity for  hearing prior t o  the effect ive date of 
termination. The Board, by order of notice dated June 17, 1988, scheduled a 
pre-hearing conference on July 12, 1988. On June 27, 1988, the S ta te  
Employees1 Association f i l e d  a Motion to  Continue. The Board again ordered a 
pre-hearing conference for  July 26, 1988. 

On July 7, 1988 the State  Employees1 Association f i l ed  a Motion for  
Special Scheduling, requesting a f u l l  two days for  hearing, and a Motion t o  
Continue and Consolidate on July 18, 1988. The Board, i n  i t s  order of July 
29, 1988, scheduled a hearing for September 14, 1988. On August 26, 1988 the 
SEA f i l ed  another Motion t o  Continue. Finally, on August 31, 1988, Attorney 
Jon Meyer f i l ed  h i s  appearance on Appellantls behalf, f i l i n g  simultaneously a 
Motion t o  Decide Motion t o  Continue. 

Had the part ies  proceeded w i t h  hearing on the f i r s t  denial of increment, 
and had the appellant prevailed i n  that  appeal, the second denial of increment 
would not have had the e f fec t  of a de facto termination. I n i t i a l  delays i n  
pursuing that  appeal before the Board, as the above chronology w i l l  a t t e s t ,  
occurred a t  the specif ic  request of the appellant. Therefore, the Board has 
decided to  t r e a t  the period of August 21, 1988 through March 8, 1989 as  a 
leave of absence without pay. 

i' THE PERSONNEL APPEALS BOARD 

/&flr 
Peter C. Scott ,  Alternate 

DATED: Mav 22, 1989 

cc: Robert E. Dunn, J r .  
Assistant Attorney General 

Jon Meyer, Esq. 
Backus, Meyer and Solomon 

n 

Virginia A. Vogel 
2 

Director of Personnel 
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Appeal of  E l a ine  Fugere 
Order on Pending Motions 

August 18, 1989 

On Wednesday , Ju ly  1 9 ,  1989, t h e  Personne.1. Appeals Board (McNichoJ.as, 
Cushrnan and S c o t t )  met t o  f u r t h e r  c o r x i d e r  t h e  appea l  of  E l a ine  Fugere,  an 
employee of t h e  Department of Postsecondary Technica l  Edcrcation (Nti Technica l  
I n s t i t u t e )  who had been te rmina ted  by n o t i c e  o f  a second d e n i a l  of  annual  
i.ncrernent and who was subsequent ly  r e i n s t a t e d  by o r d e r  OF t h e  Board,. 

A t  il:s Ju ly  1 9 t h  meet ing,  t h e  Board cons idered  s e v e r a l  motions,  which will 
be d iscussed  i n  t u r n  below: 

A. Motion f o r  Recons idera t ion  - Zack pay. --..---- ---.- 

I n  i t s  May 22, 1989 decisi.017, t h e  Board r e i n s t a t e d  Appel lant ,  buk . e s s e n t i a l l y  denied !?er any back pay ?or  tl ie [!er?'c~d from August 23., 1908 (i:!:c 
efPccl:ive d a t e  of the  t e rmina t ion )  u n t i l  March 8, 1989 ( t h e  d a t e  of the 
hea r ing  before  t h e  Board). The reason  f o r  t r e a t i n g  Appel lant  a s  having been 
on an  unpaid I-eave s t a t u s  f o r  t h a t  pe r iod ,  a s  s t a t e d  i n  t h a t  d e c i s i o n ,  rested 
pr imar i l y  on the  number of  cont inuances  reques ted  by Appzl lant .  

During 1988, t h e  Board scheduled a preheariny conference  f o r  J u l y  12 ,  and 
hea r ings  on t h e  merits f o r  Ju ly  20 and September 14. Rppel lan t  asked t o  h a m  
each  o f  t h e s e  cont inued.  The Board f e l t ,  ancl con t inues  to. f e e l ,  t h a t  had one 
o r  more of t he se  scheduled meetings been he ld ,  t h e  e n t i r e  process  might have 
been concl-uded rnore promptly. A p r ehea r ing  conference was f j . n a l . 1 ~  h e i d  on 
February 14, 1989, with a hearing on t h e  d i s p o s i t i v e  i s s u e s  on March 8. 

This  ca se  p re sen t s  an  unusual  s i t u a t i o n  f o r  t h e  Board, Often,  an 
a p p e l l a n t  w i l l  cha l lenge  t h e  appo in t ing  au tho r i t y ' s  d i s c i p l i n a r y  a c t i c n  on the  
b a s i s  t h a t  it was t o o  s eve re  urider t h e  circumstances.  I n  such a c a s e ,  t h e  
Board b e l i e v e s  i t  has  t h e  power t o  substitul:e a d i f f e r e n t  s a n c t i o n ,  under t h e  
Board 's  a u t h o r i t y  t o  "change o r  modify any o rde r  of  t h e  appo in t ing  
a u t h o r i t y u .  See RSA 21-1: 58, I. For example, a t e rmina t ion  could  be conver bed 
t o  a suspension,  even t lvugh  t h i s  would have t h e  e f f e c t  of denying back pay 
f o r  t h e  per iod  of t h e  suspension.  

I n  t h i s  ca se ,  however, t h e  pal:+-ies never gol; a change t o  e s t a b l i s h  t h e  
t r u t h  o r  f a l s e n e s s  oP t h e  under%ying hehavi.or of' P,,ppellan-t which l e d  t o  the 
d i s c i p l i n a r y  a c t i o n  of NHTI. Accordingly, i h e  record  cannot  provide  t h e  Board 

, with any a u t h o r i t y  t o  o r d e r  a l e s s e r  d i s c ip i i n t i ry  a c t i n n ,  
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The Board's decision must therefore r e s t  e n t i r e l y  on the f a c t  of 
Appellant 's Motions. The Board f i r s t  notes t ha t  the appoint ing au thor i t y  
never opposed these Motions, and indeed suggested the continuance o f  both the  
July 26 and September 14 hearings. See NHTI1s Response t o  Appellant 's Motion 
f o r  Special Scheduling (7/15/88) and Motion t o  Continue (9/1/88). Moreover, 
p a r t  o f  the respons ib i l i t y  f o r  the delay could be said t o  r e s t  w i t h  the Board, 
which f o r  administrat ive reasons was not  able t o  reschedule a hearing u n t i l  
near ly s i x  months a f t e r  the September 14th  hearing date. 

Accordingly, upon reconsiderat ion, the Board has determined t o  order the 
Appellant "reinstated without loss  o f  pay1'. See RSA 21-I:58,I. Appellant 
s h a l l  promptly provide NHTI w i t h  a statement o f  compensation earned o r  
bene f i t s  recei,ved from any other source during the period o f  termination. I d .  

B. Motion f o r  Reconsideration - Default .  

Upon reconsideration, the Board has determined t o  uphold i t s  o r i g i n a l  
decision. I n  add i t ion t o  the reasons s ta ted i n  t ha t  decision, the Board notes 
t h a t  the adjustment and appeal procedure (per 306.04) does no t  se t  up 
i n v i o l a b l e  deadlines. The adjudicator  need only n o t i f y  the appel lant  o f  the 
reasons f o r  the delay. 

I n  extreme cases, such as those where an appellant i s  severely prejudiced 
by the a rb i t ra ry ,  capricious o r  bad- fai th delay o f  an appoint ing author i ty ,  

, - the Board would consider tak ing the d ras t i c  step o f  defaul t .  I n  most cases, 
however, delay can best be dea l t  w i th  by jud ic ious app l ica t ion t o  the next 
l e v e l  o f  appeal f o r  help i n  moving the process along. For example, i f  an 
appel lant  were having t roub le  ge t t i ng  a decis ion out  o f  an agency head (Step 
111) , the appellant should p e t i t i o n  the Di rec tor  (Step I V )  f o r  assistance. 
Indeed, the record suggests t ha t  Appellant received the Board's assistance i n  
moving the case along when i t  was before the Director .  See Order o f  March 29, 
1988. 

C. Motion t o  Seal Records and Close Hearing. 

Appellant f i l e d  a motion a t  the t ime o f  the hearing t o  sea l  records of 
t h i s  matter because o f  her desire t o  submit ce r t a i n  medical records i n  
conjunction w i th  her appeal o f  her terminat ion and Motion f o r  Contempt. The 
appoint ing author i ty  has assented t o  the Motion; and the Board a t  i t s  July 19  
hearing granted the Motion. 

D. Motion f o r  Rehearing on Motion f o r  Contempt. 

Appellant 's Motion f o r  Rehearing i s  granted. The hearing w i l l  be 
scheduled for September 13, 1989 a t  10:OO a.m. The Board w i l l  receive 
whatever testimony and other evidence o r  argument the par t ies  des i re  t o  submit 
on the issues raised by the Motion f o r  Contempt. 

The hearing on the Motion for  Reconsideration w i l l  be consolidated w i th  a 
hearing on the mer i ts of the recent terminat ion o f  Appellant ( ~ o c k e t  

, ii89-T-17). Any hearing r e l a t i v e  t o  the denials o f  increment w i l l  be deferred 
u n t i l  a l a t e r  date, The Board understands.that the propr ie ty  o r  impropr iety 
o f  the denials o f  increment are not  d l r e c t l y  re la ted  t o  the most recent 
t e rm~na t l on  or the Motlon f o r  Contempt. 
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Two hours w i l l  be allowed f o r  t he  hearing. I f  the  p a r t i e s  requ i re  more 
time, they should so n o t i f y  the  Board, w i t h i n  t e n  days o f  t h i s  order. 

CUSHMAN , DISSENTING : 

I respec t fu l l y  d issent  from the  m a j o r i t y ' s  r u l i n g  on Appel lant 's  Motion 
f o r  Reconsideration. While I agree w i t h  t h a t  p a r t  o f  the r u l i n g  upholding our 
dec is ion  t o  deny the  defau l t ,  I disagree with t h e  m a j o r i t y  with respect t o  the  
i ssue  o f  back pay. 

The Tech has made serious a l l ega t ions  against  Appel lant concerning her  
ac t i ons  over a two-year period. The Tech may w e l l  have had l e g i t i m a t e  grounds 
f o r  s t rong d i s c i p l i n a r y  a c t i o n  against  Appellant, even though they c l e a r l y  
proceeded improperly under the  ru les .  

In addi t ion,  as s ta ted  i n  our e a r l i e r  decision, Appel lant con t r i bu ted  t o  
the  delay invo lved i n  reaching a f i n a l  reso lu t i on ,  once the mat ter  reached the  
Board. 

By awarding Appel lant back pay, Appel lant may be get t ing ,  o r  may appear t o  
be get t ing ,  a w i n d f a l l .  A t  a minimum, I would have p re fe r red  t o  hear evidence 
on the  under ly ing issues invo lved i n  the  w i thho ld ing  o f  increases before t h e  

,_,_ Board makes a r u l i n g  on back pay. Without knowing a l l  the  f a c t s ,  I do n o t  see 
I /  how we can proper ly  make an order grant ing  back pay. 

THE PERSONNEL APPEALS BOARD 

cc: Jon Meyer, Esq. 
Robert Dunn, Jr., Assistant  Attorney General 
V i r g i n i a  A. Vogel, D i rec to r  o f  Personnel 


