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October 1, 1992

The Nav Hampshire Personnel Appeals Board (McNicholas and Johnson) met
Wednesday, April 1, 1992, to hear the appeal of George Gielen, a former
employee of the New Hampshire Board of Nursing. Mr Gielen, wo was
represented at the hearing by A General Counsel Michael Reynolds, was
discharged by letter dated September 26, 1991, effective September 27, 1991.
Attorney Dianne Geaman appeared on behalf of the Board of Nursing.

n July 10, 1991, during administration of a nursing licensure examination,
Mr. Gielen gave Dr. Doris Nuttleman, Executive Director of the Board of
Nursing, the following note:

"Dr. Nuttleman:

"On Monday, July 15, 1991, 1 have an appointment with a doctor. It is
very probable that I will not be returning to ny position at the Board. |
will be submitting the necessary paperwork if this is the case. 1 have
asked Marion to forward ny leave time to ne and requested that all of ny
personal mail be forwarded to ny home address.

"George E. Gielen, RN, MS
"Coordinator of Nursing Practice"

Dr. Nuttleman questioned if the note was intended as a letter of resignation.
Mr. Gielen said it was not, but that he expected to be on sick leave after
July 15th. Mr. Gielen called in sick on Monday, July 15th. Mr. Gielen did
not report to work again at the Board of Nursing and was terminated from his
employment by letter dated September 20, 1991, for willful insubordination and
willful falsification of requests for leave, as well as absence without |leave.

Help Line TTY/TDD Relay: 225-4033
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Prior to requesting the use of sick leave, Mr. Gielen had asked the leave
clerk to forward his leave totals and personal mail to him at his home He
had removed al | his personal belongings from his office and also had removed
telephone logs used by hm in the office during the course of his work. After
notifying Dr. Nuttleman he had a doctor's appointment on Monday, July 15th,
and after calling in sick that day, he sent the agency a request for sick
leave dated July 15, 1991, and certified he was incapacitated due to "extreme
stress, hypertension, pvC's and PAC'S". In light of the above, the Appeals
Board did not consider Dr. Nuttleman's repeated requests for a professional
medical assessment to be unreasonable. Similarly, the Board found it
reasonable for Dr. Nuttleman to require verification of the symptoms and the
need for sick leave by someone qualified to meke a medical assessment of the
cardiovascular symptoms described by the appellant.

Instead of submitting a statement from a licensed health care provider
gualified to assess cardiovascular complaints, the appellant forwarded a note
from Mr. Braunstein, a Certified Associate Psychologist. Mr. Gielen had not
seen a doctor on July 15, 1991, as he indicated he would in his July 10th note
to Dr. Nuttleman. In fact, the medical records submitted by the appellant
(Appellant's Exhibit 1), contain a note dated July 15, 1991, from patient
records kept by Don Chan, MD. :

DNKA [Did not keep appointment]

Pt has not returned for follow-up office visit, but told me verbally he
has not been bothered by any recent cardiovascular sx. 1 new problem, but
c/o stress relating to work/job and 1S seeing a psychologist. ? Skipped
beats less. (Emphasis added)

Dr. Chan's letter of August 2, 1991 (State's Exhibit F-1), states in part:

"Prior to this year, he [George Gielen] was last seen in 1989. At that
time, his EKG showed regular heart rhythm without any ectopic beats. In
May, 1991, a colleague nurse detected irregular heartbeats on him. He
came to see me on 5/30/91. ... He underwent a treadmill stress test, which
jshO\r/]ved_rare to occasional PAC's. The stress test was negative for
ischemia. ...

"According to Mr. Gielen, he said he was under a |ot of stress, which may
aggravate or contribute to this problem (although it is not definitive
that stress entirely causes this problem or symptom).
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"According to Mr. Gielen, he went to see a counselor. He recently told ne
that he is mow feeling fine without any more palpitation symptom or
irregular heartbeats. Because he has been feeling well, he has not
returned to see ne recently."

The appellant argued his request for Workers Compensation would ultimately be
granted, thereby invalidating the State's claim he was absent without approved
leave. He further argued:

"...because of his psychological and physical condition he is a
handicapped employee pursuant to the Rehabilitation Act of 1973 and/or
suffers from a disabling condition as contemplated by RA 21-1:58, 1;, and
has been unlawfully and unreasonably discriminated against because of such
handicapping and/or disabling condition. There are reasonable
accommodations the employer could meke and should be required to make,
which would enable Mr. Gielen to return to his job. [Ms. Nuttleman's
retirement (see Dr. Rowan's September 10, 1991 letter) is not one of the
contemplated accommodations = Dr. Rowan had not been made aware of
possible accommodations, ]* (See Notice of Appeal, October 11, 1991, page
3)

The appellant offered insufficient credible evidence to support afinding he
IS, or was, a "handicapped employee pursuant to the Rehabilitation Act of 1973
and/or suffers from a disabling condition as contemplated by RSA 21-1:58, 1".
The appellant offered no credible evidence to support a finding he was
discriminated against for any reason. The appellant also failed to persuade
the Board successfully appealing denial of Workers Compensation Benefits
would have any bearing on the termination decision. Although the September
26, 1991 letter notifying Mr. Gielen of his termination refers to his absence
without leave since August 19, 1991, the actual grounds for termination were
set forth in Dr. Nuttleman's letter of September 20, 1991 (State's Exhibit
N~1):

"In the absence of a specific medical diagnosis supporting your request
for sick leave (extreme stress, hypertension, PVCs and PAC's dated
7/17/91 ), you shall report to work at the Board of Nursing promptly at
8:30 am. on September 20, 1991, and shall report to ne as Executive
Director of the Board of Nursing. Failure to report to work and to me as
specified, shall be deemed willful insubordination and shall result in
your immediate discharge from employment under the provisions of Per
308.03(c)(2)b of the Rules...
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"Because you (a) failed to submit a medical diagnosis supporting your
request for sick leave dated 7/15/91; and (b) failed to report for work on
September 20, 1991 at 8:30 am. and to report to ne as directed; you are
hereby terminated from your employment. ..."

After considering the evidence and testimony, the Board voted to deny Mr.
Gielen's appeals. In so doing, the Board ruled as follows on the State's
Proposed Findings of Fact and Rulings of Law.

HNDINGS oF FACT

1, 2, 4,5 6, 7, 8 9 granted.
3 granted in part. Payment through August 17, 1991, was not documented by
submission of payroll records for the period in question.

RULINGS OF LAW

1, 2, 3, 4, 5 6 granted.

7 granted, after inserting the word "paid" between the words "additional™ and
"sick" so that it reads:

Neither the Board of Nursing nor the Division of Public Health Services
has the statutory or regulatory authority to grant additional paid sick
leave when an employee has exhausted his benefits.

THE FERSONNH. AHFEALS BOARD

c
Patrick J. #icNicholas, Chalrman

Robert J. Wé

cc: Virginia A. Vogel, Director of Personnel
Michael C. Reynolds, SA General Counsel
Dianne German, Attorney, Civil Bureau, Department of Justice
Doris Nuttleman, Ed.D., Director, Board of Nursing
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State's October 27, 1992 Objection to Motion

February 16, 1993

The Nav Hampshire Personnel Appeals Board {McNicholas and Johnson) met
Wednesday, November 4, 1992, to consider the above-captioned Motion and
Objection filed by the parties in reference to the Board's October 1, 1992
decision denying Mr. Gielen's appeal. Having reviewed the Motion and
Objection in conjunction with the Board's October 1, 1992 decision in this
matter, the Board voted unanimously to deny the Motion.

In his Motion for Reconsideration, Attorney Reynolds argued that the Board's
findings and rulings in its October 1, 1992 decision were unclear and
inadequate under RA 541-A. He also argued the Board did not specify which
offenses the Board had found Mr. Gielen to have committed which would permit
his termination. Attorney Reynolds also reiterated his argument that Mr.
Gielen was a disabled person protected from termination in this instance by
the provisions of the Americans With Disabilities Act.

Assistant Attorney General Jones asked the Board to deny the appellant's
Motion, and suggested the Board might clarify its decision by stating the
appellant had been properly terminated on September 26, 1991, pursuant to Per
308.03 (c)(2)(b) of the [former] Rules of the Division of Personnel.

In fact, the Board's decision rested on far more than the grounds. set forth in
the State's Objection. For the purpose of clarification, the Board herein
repeats its decision, in pertinent part, denying Mr. Gielen's appeal and
upholding the Board of Nursing's decision to terminate the appellant's
employment for "...willful insubordination 1/ and willful falsification of
requests for leave 2/, as well as absence without leave 3/, (SEE P.A.B.
Decision, October 1, 1992, Appeal of George Gielen, Docket #92-T-7, p. 1)

1/ willful insubordination, Per 308.03(2) b
2/ willful falsification of requests for Teave, Per 308.03(2)e
absence without leave, Per 308.03(3)a and Per 307.06(c)(1)

Help Line TTY/TDD Relay: 225-4033
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Willful insubordination, Per 308.03(2) b
The Board granted the State's proposed finding #7, which states, in part:

"Mr. Gielen was required to report to work on September 20, 1991 unless a
specific medical diagnosis supporting his request for sick leave could be
established. He was informed that his employment would be terminated at
that time under the provisions of Per 308.03{c)(2)(b) of the Rules of the
Division of Personnel." (SEE P.A.B. Decision, October 1, 1992, Appeal of
George Gielen, Docket #92-T=-7, p. 4)

Willful falsification of requests for leave, Per 308.03(2) e

Mr. Gielen's original "request” for leave was his July 10, 1991 note to
Dr. Nuttleman in which he claimed he would be seeing a "doctor" on Monday,
July 15, 1991. (SEE State's proposed finding #2)} The leave slip
completed by Mr. Gielen and signed by him on July 15, 1991, certifies he
was unable to work due to extreme stress, hypertension, PvC's and PAC's
(SEE State's proposed finding #3). Taken together, the note and leave
slip give the impression Mr. Gielen had seen a physician July 15, 1991,
that the symptoms listed on the leave slip were as reported by the
physician, and that the symptoms listed had disabled Mr. Gielen from
working for the duration of the leave requested. Mr. Gielen did not keep
his "doctor's™ appointment for July 15, 1991, seeing instead a
psychologist. Further, the record reflects he verbally advised his
cardiologist he was not experiencing any cardiovascular difficulties,
although three of the four reasons for requesting sick leave are symptoms
of cardiovascular difficulty. (SEE State's Exhibit F-1, SEE also, P.A.B.
Decision, October 1, 1992, Appeal of George Gielen, Docket #92-T-7, p. 2)

Absence without leave, Per 308.03(3)a and Per 307.06(c)(1)

Although Mr. Gielen was paid from his accrued sick leave during his intial
absence, he was not in an approved leave status. Further, the appointing
authority was under no obligation to grant him a leave of absence without

pay.

Mr. Gielen was terminated from employment on September 26, 1991, for absence
without leave, willful falsification of requests for leave, and willful
insubordination. Former Per 308.03 (3)a |lists absenteeism without approved
leave as a "letter of warning" offense. Former Per 307.06 (c)(1) provides the
following in pertinent part:
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"...Failure on the part of an employee to report promptly at the
expiration of the leave of absence L[with or without pay] except for
satisfactory reasons submitted in advance, shall be a cause for dismissal."

The Board continues to find that the termination was not effected for reasons
related to a disability, nor was it the result of a failure on the part of the
agency to provide for reasonable accommodation. The Equal Employment
Opportunity Commission's regulations for enforcement of Title | of the
Americans with Disabilities Act, 42 USC. 12101 et seq (1990}, provide the
following with regard to reasonable accommodation:

The term "reasonable accommodation means:

. {ii1) Modifications or adjustments that enable a covered entity's
employee with a disability to enjoy equal benefits and privileges of
employment as are enjoyed by its other similarly situated employees
without disabilities.

(2) Reasonable accommodation may include but is not limited to:

(i) Making existing facilities used by employees readily accessible to
and usable by individuals with disabilities; and

(ii) Job restructuring; part-time or modified work schedules; reassignment
to a vacant position; acquisition or modifications of equipment or
devices; appropriate adjustment or modifications of examinations, training
materials, or policies; the provision of qualified readers or
interpreters; and other similar accommodations for individuals with
disabilities.

{3) To determine the appropriate reasonable accommodation i t may be
necessary for the covered entity to initiate an informal, interactive
process with the qualified individual with a disability in need of the
accommodation. This process should identify the precise limitations

resul ting from the disabil ity and potential reasonable accommodations that
could overcome those limitations.

An agency certainly can not offer a reasonable or a meaningful accommodation
to an otherwise qualified disabled individual without first understanding the
nature and extent of the individual's disability. The record reflects the
employer attempted to understand both the nature and extent of the appellant's
self-report of illness and/or disability, requesting specific diagnostic
informati on from the appellant's licensed heal th care practitioner(s), without
which no "reasonable" accommodation could be devised. As late as September 5,
1991, the Board of Nursing pressed its request for information concerning Mr.
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Gielen's anticipated date of return to work. The appellant's own "licensed
heal th care practitioner(s)" stated in notes dated July 16, 1991, August 23,
1991, August 26, 1991, August 28, 1991, September 10, 1991, and September 24,
1991, that Mr. Gielen would not be returning to work. The only reference to
an accommodation of any kind in any of those notes came from Dr. Rowan in his
letter to Dr. Nuttleman dated September 10, 1991:

"In response to your letter of September 5, it is ny understanding that
Mr. Gielen would not anticipate returning to work in your office until
after you retired." (See: Appellant's October 11, 1991 appeal with

attachments)

The mere presence of a disability, whether short-term or long-term, does not
automatically entitle the appellant or any other individual to protection from
discipline arising from conduct unrelated to the disability. The mere
incidence of discipline involving a disabled person does not automatically
require this or any other body to find that discrimination has occurred. Mr.
Gielen continually maintained that he was not unable to work, only that he was
unable to work with Dr. Nuttleman. That does not, in the Board's opinion,
consitute a "handicap" or "disability" affecting one or more "major life

functions".

As a final matter, the Board must again take issue with the Appellant's claim
that "...the only time an appointing authority can mandate pre-approval for
sick leave is for specific medical and dental 'appointments® {(CBA Article
11.2. )." On the contrary, the clear language of the contract states that:

"An employee may be required by the employer to furnish the employer with
a certificate from the attending physician or other licensed heal th care
practitioner when, for reasonable cause, the Employer believes that the
employee's use of sick leave does not conform to the reasons and
requrements set forth in this Agreement. Such certificate shall contain a
statement that in the practitioner's professional judgment sick leave is
necessary."

One must assume if the parties to the agreement expected certification of
leave to occur only after the employee had returned from leave, the contract
language would be phrased in the past, not the present tense. Further, if
certification could only occur after the employee had returned from leave, the
remainder of Article 11.4 would be meaningless:

"... In addition, the Employer may, at state expense, have an independent
physician examine one of his/her employees who, in the opinion of the
Employer, may not be entitled to sick leave. The time related to such
examination shall not be charged to the employee's leave.”
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Obviously, an independent medical examination/evaluation occurring after the
employee has recovered and returned to work could yield no meaningful result.

As noted in the State's Objection to Appellant's Motion for Reconsideration,
the remaining issues raised in the Appellant's Motion are either irrelevant or

repetitious, requiring no further discussion.

THE PERSONNEL APPEALS BOARD

3@2{?{% g,?/fﬂ/?’\%é
atrick J. dtcNicholas, Chairman

'/‘ ] Robert J./d@ son, Commissioner

cc: Virginia A Lamberton, Director of Personnel
Michael C. Reynolds, SEA General Counsel
Douglas N. Jones, Assistant Attorney 'General



NOTI CE:  This opinion is subject to notions for rehearing under

Rule 22 as well as formal revision before publication in the New
Hanpshire Reports. Readers are requested to notify the.. ORI ARAE
Clerk/Reporter, Supreme Court of New Hanpshire, Supremg’Court . i JJ

Bui | di ng, concord, New Hanpshire 03301, of any errors in order
that corrections may be made before the opinion goes to press.

THE SUPREME COURT OF NEW HAMPSHI RE

Per sonnel Appeal s Board
No 93-158

APPEAL COF GEORGE G ELEN
(New Hanpshire Personnel Appeal s Board)

Decenber 30, 1994

M chael C Revnolds, general counsel, State Employees’

Associ ation of New Hanmpshire, Inc., of Concord, by menorandum and

orally, for the petitioner.

Jeffrev R Howard, attorney general (Lucv C_Hodder,

assistant attorney general, on the nenorandum and Chri st opher

Reid, assistant attorney general, orally), for the State.

~ JOHNSON, J. The petitioner, Geor ?e Gielen, challenges the .
deci si on of the New Hanpshire Personnel Appeals Board (the board)
uphol ding the termnation of his enploynent at the New Hanpshire
Board of Nursing (NHBN). We affirm

In 1982, the petitioner began work at the NHBN as
coordi nator of nursing. On June 25, 1991, the petitioner applied
for new enpl oynent with the bureau of health facilities
admnistration. On his job application, the petitioner indicated
tggt he was prepared to start work at the bureau on July 18,
1991.

On July 10, 1991, the petitioner submtted a note to his
NHBN supervi sor, Dr. Nuttelman, stating that he had a medi cal
appoi ntment on July 15 and anti ci pated being absent fromwork for
an indefinite duration. The petitioner stated that his absence
was not indicative of any intent to resign. Sonetinme between
July 10 and Jul% 15, the petitioner renmoved fromhis office
t el ephone | ogs belonging to the State and all his personal
bel ongings. 1In addition', he asked the |eave clerk to forward his
| eave total s and personal mail to his honme address.



The petitioner did not report for work on July 15 and cal | ed
in sick. On the petitioner’s application for sick | eave dated
July 15, 1991, .hecertified that his incapacitation was due to
extrene stress, hypertension, and premature ventricul ar and
auricul ar contractions. That sanme day, the petitioner mssed an
appoi ntment with a dietician at his cardiologist’s office but
went to the office to explain that his cardiac difficulties had
subsi ded.

In letters dated July 18 and 19, 1991, Dr. Nuttel man asked
the petitioner to have his doctor send confirmation of the
clained cardiac problens. Dr. Nuttel man al so asked t he
petitioner to advise her as to how |l ong he expected to be absent
fromwork. The petitioner's cardiologist, Dr. Chan, submtted a
| etter dated August 2, 1991, to Dr. Nuttelman. According to Dr.
Chan’s letter, although the petitioner had experienced sone
cardiac irregularities in May 1991, he had 'recentlytold Dr. Chan
that he was "feeling fine without anynore[sic] palpitation
synptomor irregul ar heartbeats."

On July 22, 1991, the petitioner tel ephoned the director of
the State Departnent of Health and Hurman Services to discuss his
application for sick leave. The director instructed the
petitioner to address future enpl oynment-rel ated communi cation to
Dr. Nuttelman, and to submt to the NHBN docunentation of his
al | eged cardiac problens. On August 7, 1991, the petitioner
di sregarded t he director’s instructions and delivered a letter
fromDr. Chan, not to Dr. Nuttelman, but to the office of human
resources. On that sane day, the petitioner attended a job
intervieww th the bureau of health facilities admnistration

Dr. Nuttelman sent the petitioner his first official warning
| etter on August 20, 1991. The five-page warning states in part:

Your failureto conply with witten instructions
regardi ng your enployment situation constitutes wllful
i nsubordination. WIIful insubordination constitutes
an of fense for which an enpl oyee may be di scharged

wi t hout prior warning pursuant to Per 308.03 (c) (2) b
of the Rul es.

WIIlful falsification for |eave requests pursuant
to 308.03 (c) (2) e constitutes a second option
di scharge of fense for whi ch an enpl oyee nay be
di scharged wi thout prior warning. Although you have a
pendi ng request for sick | eave, you have been actively
seeking al ternative enpl oynent and participated i n an
enpl oynment interviewon August 7, 1991 at 1:30 p.m
Sick | eave within the nmeani ng of the Rules and
Col | ective Bargai ning Agreenent is intended solely for

2
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t he purpose of providing enpl oyees protection agai nst

| ost incone due to illness or injury. . . . Failureto
return to work constitutes absence w thout |eave and
willful falsification for | eave request.

Your failure to substantiate an accurate,
nmedi cal | y accept abl e di agnosi s provi ded by a |icensed
nmedi cal heal t h-care provider by verifying your clains
of "hypertension, Pvc’s and PAC’s" as certified by you
on your July 15, 1991 sick | eave request, is considered
further evidence of falsification for sick | eave and
will result in your imedi ate di scharge from enpl oynent
pursuant to Per 308.03 (c) (2) e of the Rules.

On August 26, 1991, another cardi ol ogi st, Dr. Del oge,
reviewed t he petitioner’s nedi cal records kept by Dr. Chan. Dr.
Deloge informed Dr. Nuttel man that the petitioner’s prenmature
ventricular and auricul ar contracti ons were not so disabling as
to preclude the petitioner’s attendance at work. On August 30,
1991, the petitioner contravened the director’s orders and agai n
cont act ed sonmeone other than Dr. Nuttel man to di scuss enpl oynent
nmatters. .

Dr. Nuttel man sent the petitioner his second officia
warning letter on Septenber 20, 1991. This warning referred to
t he previ ous warni ng and expressed an intent to discharge the
petitioner because he had neither submtted a nedical diagnosis
docunenting his cardi ac probl ens nor returned to work. The
letter informed the petitioner that he could avoid term nation by
reporting to Dr. Nuttelman at t he NHBN on Septenber 25, 1991, and
by providing an explanation for his previous conduct. Despite
this letter, the petitioner neither met with Dr. Nuttel man nor
accounted for his absenteei sm

On Septenber 26, 1991, Dr. Nuttel man sent the petitioner a
final notice, which advised himthat his di scharge woul d t ake
ef fect on Septenber 27, 1991.

The petitioner appeal ed his discharge. After a hearing, the
board ruled in favor of the NMBN The petitioner’s notion for
reconsi derati on was deni ed, and this appeal followed.

The petitioner argues that the board’s deci sion should be
reversed because: (1) his dismssal was based upon infractions
for which he had al ready been disciplined; (2) his supervisor did
not consider in good faith his application for sick |eave; (3) he
did not receive the two warni ngs and proper final notice required
for a dismssal prem sed upon unapproved | eave; (4) the evidence
does not support a di smssal based on willful falsification and



I nsubordi nation; (5 his dismssal was related to a disabling
condition; and (6) the board did not fairly consider his appeal.

RSA 541:13 (1974) provides the applicabl e revi ew standard:

Upon t he hearing the burden of proof shall be upon the
arty seeking to set aside any order or decision of the
fhoard] to showthat the same is clearly unreasonabl e
or unlawful, and all findings of the [board] upon al
questions of.factmfroperly before it shall be deened to
be prima facie | awful and reasonabl e; and the order or
deci si on appeal ed fromshall not be set aside or
vacat ed except for errors of |law, unless the court is
satisfied, by a clear preponderance of the evidence
before it, that such order is unjust or unreasonabl e.

We now address the petitioner’s SiX contentions seriatim

First, the petitioner argues that since the warning letter
dated August 20, 1991, chastised himfor'hisfalsification of a
sick leave formand for his insubordinate conduct, any future
di sm ssal prem sed upon t hose behavi ors woul d be inproper. This
assertion [acks nerit. The Au?ust 20 warning letter apprised the
petitioner that his defiance of the director’s explicit
I nstructions to communicate only with Dr. Nuttel man constituted
| nsubor di nat e behavi or. The insubordi nat e behavi or that
justified his later dismssal was the petitioner's refusal to
meet with his supervisor, to explain his transgressions, and to
return to work.

The August 20 warning further apprised the petitioner that
his persistent failuretoreturnto work constituted wllful
falsification of a sick |eave request. Thus, the NHBN chose to
treat the petitioner's falsification as a continuing offense for
whi ch he coul d take corrective action. The personnel rules,
whi ch both parties contend apply, allowthe NHBN to di smss an
enpl oyee charged with falsifying | eave requests wi thout a
warning. NH Admn. Rules, Per 308.03(c)(2)e (1985) (current
version at Per 1001.08(b)(6)a (1992)). That the NHBN al | oned t he
petitioner time to take renmedial action in this instance did not
render inproper his later dismssal for continued dereliction.

Second, the petitioner argues that his supervisor did not
consider in good faith his application for sick |eave. He
asserts that Dr. Nuttelman’s testinony that she considered his
applicationto be inproper in formproves that she di sregarded
conpletely his | eave request. This argunent is untenable. The
petitioner’s intentional m srepresentation of his physical
condition, not the formof his request, was the prinmary issue
t hroughout the weeks follow ng the subm ssion of his request.

I ndeed, Dr. Nuttel man consistently focused on the application’s



subst ance and not once remnarked upon the application's form at
any tinme before the board hearing.

Third, the petitioner argues that his dismssal was invalid
because t he NHBN viol ated t he personnel rules. Specifically, the
petitioner conplains that the NHBN did not give hi mtwo warni ngs
and a proper final notice before termnating his enpl oyment.

The Administrative Procedure Act requires' admnistrative
agencies to followtheir own rules and regul ati ons. Appeal of
Molan, 134 NH 723, 728, 599 a.2d4 112, 115 (1991). Were
enpl oyment termnation is involved, substantial violations of the
rules render a dismssal invalid. Appeal of Fugere, 134 N H
322, 329, 592 a.2d 518, 522 (1991). The board nade no explicit
finding as to whether the NHBN conplied with the personnel rules.
Thus, we consi der whether the NHBN viol ated the rules, and if so,
whet her such viol ati ons were substanti al .

_ The personnel rules state that an employee’s absent eei sm
wi t hout approved | eave nust be handl ed as fol |l ows:

a. One or nore oral warnings may be given to the

enpl oyee by the appointing authority. At the

appoi nting authority’s discretion, any nunber of oral

war ni ngs may be gi ven dependi ng upon the attitude of

t he enpl oyee and the appoi nting authority’s judgment of

t he seriousness of the offense. It is the appointing
authority’s responsibility to point out the specific
nature of the offense and discuss in detail wth the

anloyee the correct action to be followed in the
uture.

b. If the appointing authority feels oral warnings have
been, are, or would be ineffective or insufficient in
view of the attitude of the enpl oyee, and/or the nature
of the offense, a witten warning shall be prepared.
War ni ngs nust indi cate that unl ess corrective action is
t aken the enpl oyee will be .subjectto discharge.

e. Enpl oyees. who receive 2 witten warnings for the
sanme of fense nmay be di scharged by recei pt of a final
witten notice of subsequent violation for that

of f ense.

NH Admin. Rules, Per 308.03(c) (4) (1985) (current version at
Per 1001. 03, 1001.08(e)(1) (1992) ).

Admttedly, the first official warning, dated August 20,
1991, did not cite the personnel rule regarding unapproved
absenteeism NH Admin. Rules, Per 308.03(c)(3)b (1985) (current

5
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version at Per 1001.03(a)(3), 1001.08e) (1) (1992) ). The
warning’s explicit advisenment that the petitioner's truancy
constituted absence w thout approved | eave, however, rendered t he
letter a valid warning for that offense. W note that the
warning distinctly stated that failure to return to work
constituted both unapproved absence and willful claim
falsification. The NHBN appears to have treated t hese two

of f enses i nt erchangeabl y.

The second official warning, dated Septenber 20, 1991,
specifically referred to the first official warning. A though
t he Septenber 20 warning neither reiterated the detail of the
first warning nor specifically alerted the petitioner to the
i mpropriety of his unapproved absence, it noted his failure to
return to work and nade clear the NHBN’s intent to incorporate
t he substance of the first warning into the second.

I n the petitioner’s final notice, dated Septenber 26, 1991,
the NHBN declared its intert to termnate the vetitioner’s
enpl oynment on the express account of his continued unapproved
absence.

The purpose of the warning requirenent is to notify
enpl oyees that they have coomtted an offense, and to instruct
themon the proper future course of conduct. Appeal of Fugere,
134 NH at 331, 592 a.24 at 524. Here. the two warnings
appri sed the petitioner of the specific'corrective action
required of himto avert dismssal. Mreover, tw letters sent
prior to the official warnings al so advised the petitioner of the
need to substantiate his | eave application. Thus, we discern no
prejudiceto the petitioner arising fromany failure of the
s$?ond warning to specify the exact nature of the petitioner’s
of f ense.

Fourth, the petitioner argues that the board abused its
di scretion in uphol ding his dismssal based on wi || ful
i nsubordi nation and falsification. He clains that no evidence
justified these charges. W disagree.. The record contai ns anpl e
support for the board’s affirmati on of the petitioner’s di scharge
for willful insubordination. The NHBN directed the petitioner to
report to work, to produce nedi cal docunentation of his clained
cardi ac ailnents, or to provide an explanation for his conduct.
Dr. Nuttelman forewarned the petitioner that his refusal to do so
woul d be tantarmount to willful insubordination, and woul d result
inthe termnation of his enploynment. The petitioner’s disregard
of this warning justified his discharge for wllful
I nsubor di nat i on.

The board’s affirmati on of the petitioner’s discharge for
willful falsification of a sick |eave application was al so
proper. The evidence sustains the board’s finding that the
petitioner deliberately gave Dr. Nuttelman the fal se i npression
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that a heart condition required his absence fromwork. At the
tinme he submtted his | eave application, the petitioner had no
cardi ovascul ar conplaints. Yet he certified that hypertension
and prenmature ventricular and auricul ar contracti ons necessitated
hi s extended | eave fromwork. The record does indicate that the
petitioner was experiencing "extreme stress," Which he al so
certified on his [ eave request. H's application, however, gave
the distinct and m sl eading i npression that his primary concern
was his heart condition. We therefore uphold the board’s finding
that the petitioner’s purposeful deceit warranted the

fal sification charge.

Fifth, the petitioner argues that the board viol ated RSA 21-
I:58, |, which requires reinstatenent whenever a dismssal is
"for any reason related to ... [a] disabling condition." RSA 21-
I:58, | (Supp. 1993). The statute does not delineate the
conditions for which the rule affords protection; however, the
| egi sl ature specifically designed another |aw, RSA chapter 354-A,
to protect disabled people fromenpl oynent discrimnation. RSA
354- A1 (Supp. 1993). Thus we use RSA chapter 354-A for
assistance in interpreting the simlar proscription against such
discrimnation in RSA 21-1:58, |. see Petition of Public Service
Co. of NH, 130 NH 265, 282, 539 a.2d 263, 273, appeal
di sm ssed sub nom Public Service Go. of NH Vv. New Hanpshire,
488 U S. 1035 (1988).

RSA chapter 354- A defines "physical or nental disability" as
a "physical or nmental inpairnent mﬁich substantially limts one
or nore of such person’s major |ife activities." RSA 354-A:2, |V
(Supp. 1993). The statute permts enployers to discharge a

di sabl ed person if such discharge is based upon a bona fide
occupational qualification. RSA 354-a:7, | (Supp. 1993).

The petitioner does not specify his disabling condition. As
the petitioner’s cardi ovascul ar conpl ai nts were unsubstanti at ed,
we assune he considers his "extreme stress" to be the rel evant
disability for purposes of the statute. The petitioner naintains
that his stress does not interferewith his ability to work, but
that it interferes with his ability to work with Dr. Nuttelman.

Because the contested dismssal did not relateto the
petitioner’s "extreme stress," we need not deci de whet her stress
generated by contact with one’s supervi sor "substantially limits"
a "major life activity," nor whether an ability to work with
one’s sSupervisor is a bona fide occupational qualification.

The petitioner does not attribute his dismssal to prejudice
agai nst peopl e suffering fromextrene stress. Rather, the
petitioner asserts that RSA 21-I:58, |, requires reinstatenent
not only when a dismssal is a product of illegal discrimnation,
but al so whenever a dismssal relates in any way to a disabling
condition. Thus, the petitioner concludes that because this case



I nvol ves a di spute over the existence of a disabling condition,
he nust be reinstated. This argunent is unpersuasive. |f the
petitioner were correct, falsifying a disability on a sick_ |eave
application could never justify diSmssal. Conmon sense dictates
that we reject the petitioner’s interpretation of the statute.
Accordi ngly, we uphold the board s determnationthat RSA 21~
I:58, |, does not require the petitioner’s reinstatenent.

Finally, the Fetitioner argues that the board did not fairly
consi der his appeal. He contends that the board s "disingenuous
finding that Per 307.06(c) (1) supports the term nation" warrants
reversal. Per 307.06 sets forth the requirenments for requesting
a | eave of absence without paﬁ. The rul e instructs enpl oyees
that failureto report to work upon the expiration of |eave tine,
"except for satisfactory reasons submtted in advance, shall be
cause for dismissal.® NH Admn. Rules, Per 307.06(c) (1) (1985)
(current version at Per 1205.02(e) (1992)). The petitioner

conpl ains that the rule cannot formthe basis of his di smssal
because it contenpl ates that |eave be granted and then expire,
and t he NHBN never granted himleave. Neverthel ess, we disagree
with t he petitioner’s ccrtention. Wiether the board found the
rule to further justify = NHBN’s actions is irrelevant because
ot her sections of = s>nnel rul es anply support the
dismssal. Morecwvar, we= .> not find the boards determnationto
be so erroneous as to evince partiality toward t he NHBN

Affirned.

Al |l concurred.
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Memorandum

Ta Paul Brodeur
From: Mary Ann Steele, Personnel Appeals Board
Date:  03/08/01

Re: Apped of George Gielen

Y ou called thismorning on Mr. Manning'ssuggestionfor information about a case or casesthat the
Personnel Appeals Board may have decided with respect to falsification of agency records. | referred
you to the Appeal of George Gielen, a case that included falsification of agency records (aleave dip)
asone of the groundsfor the employee's dismissal. | have enclosedfor your information and use a
copy of the Board'sdecision in that matter, as well as a copy of the opinionissued by the New
Hampshire Supreme Court in the subsequent appedl.

Othér casesinvolving willful falsification of agency records relate primarily to fal se information
provided on employment applications, including omission of information related to a prior criminal
conviction (Appeal of Thomas Landry and Appeal of Susan Curtis) and willful misrepresentation of
the employeée's work history (Appeal of Lisa Szanto). Although the Curtis decision isreadily
available, the Landsy and Szanto cases arein the Board's "archives' and may be somewhat more
difficult to locate. If you decideyou need them, however, let me know and I'll try to retrieve them
for you.




